13 BEFORE THE AJUDICATING AUTHORITY
(NATIONAL COMPANY LAW TRIBUNAL)
AHMEDABAD BENCH
 AHMEDABAD

Inv. P 2/2018 in 1A 41972017 In C.P. {1.B) No. 40/7/NCLT/AHM/2017

Coram: Hon'ble Mr. BIKKI RAVEENDRA BABU, MEMBER JUDICIAL
Hon'ble Ms. MANORAMA KUMARI, MEMEBER JUDICIAL

ATTENDANCE-CUM-ORDER SHEET OF THE HEARING OF AHMEDABAD
BENCH OF THE NATIONAL COMPANY LAW TRIBUNAL ON 07.02.2018

Name of the Company: IDBI Bank Ltd.
' Wi,
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section of the Companies Act: Section 60(5) of the Insolyency and Bankruptcy
Code
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Learmned Advoeate Me, Sahil Shah with Learned Advocatc Mr. Parth Shah present
for Applicant, Learmned Advocate Mr, Saurabh Amin present for Respondent No. 1,
Learned Advecate Mr. Gaurav Mathur present for Respondent No.2,

Learned Advocate Ms. Grishma Ahuja with Leamed Advocate Mr. Shalin Tani
present for 1DBI and Edelweiss Tntervener.

Common order pronounced in open court. Vide separate sheets,
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MEMEBER JLDICIAL MEMBER JUDCIAL

Drotesd thees the Vil day ol Tebruary, 2015,
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BEFORE ADJUDICATING AUTHORITY (NCLT)
AMEDABAD BENCH
AHMEDABAD

1A 419717 in CP (1B} 40/07/NCI.T/AHM of 2017

In the matter of ;

Essar Steel India Limited. being represented by
Mr. Satish Kumar Gupta, Insolvency Professional

Applicant
Corporate Debtor

VERSUS

1. Odisha Slurry Infrastructure Limited
Near IFFCO Paradeep Unit
LIdaybatta,
Paradeep District
Jagatsinghpur,
Odisha 754 142 Respondent No. 1

2.  SREI Infrastructure Limited
Vishwakarma
BBL Topsala Road
P.0. Topsala
KOLKATA 700 046 respondent No. 2

Intervening Peatition No. 2 of 2018 in 1A 419 OF 2017

1. 1DBI Bank Ltd. : Applicant

Intervening Petition No. 3 of 2018 in TA 419 OF 2017

1. EMEL WEISS ASSET RECONSTRUCTICN
COMPANY LIMITED. : Applicant

M /s.fuff
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Ordear dalivered on 7% February, 2018

CORAM: Hon'ble Mr. Bikki Raveendra Babu, Member Judicial
Hon'ble Ms. Mangrama Kumari, Member Judicial

Appearance:

For the Applicant Learned Seniar  Advocate  Mr.
Saurabh Soparkar with Learnead
Advocate Mr. ALhishek Mukherjee
with Learned Advocate Mr. Sahil
Shah with Learned Advocate Mr.
Parth Shah for Applicant in IA
41972017,

For the Respondent No. 1 : Learned Senior Advocate Mr. Percy
Kavina with Learned Advocate Mr.
Saurabh Amin for Respondent no.
1.

For the Respandeant No. 2 : Learned Senior Advocate Mr. Mihir
Thakore with Learned Advocate Mr.
Unmesh Shukla with Learned
Advocate Mr. Gaurav Mathur for
Respondent no. 2.

For the Intervening Applicant: Learned Advocate Mr. Ameya
Gokhale with Learned Advocate Mr.

Shalin Jani for Inv. P 2 of 2018 and
Inv. P 3/2018.

LOMMON ORDER

[per: Hon'ble Mr. Blkki Raveendra Babu, Member Judicial]

01. Essar Steel Limlted (hereinafter referred to as Applicant fled
this petition through Mr, Satlsh Kumar Gupta, Resolution
Frofessional under section 60 (5) of Insolvency and Bankruptcy

Code, 2016 seeking the following rellefs,

fa) toadmit the appiication under Section 60 {5 (a) & {¢) of

the IB Code;

(s P
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(b} todeclare pipeline asset as asset of the Corporate Debtar

{Essar Steel India Limited/Applicant}

{¢y direct Calcutta High Court for disposal of the Appeal
against Odisha Slurry Pipeling Infrastructure Limited
{hereinafter referred to as Respondent Na. 1 and Shree
SREI Infrastructure Limited (herelnafter referred to as

Respondent No. 2).

This adjudicating Authority by its order dated 02.08.2017 in
the matter of Standard Chartered Bank vs. Essar Stegl {Indla}
Limited [(CP/IB No. 39 of 2017) and SBI vs. Essar Steel (India)
Ltd. (CP(IB) 40 of 2017) admitted the application for
commencement of Corporate Insolvency Resolution Process in
respect of Essar Steel Indla Ltd. (Corporate Debtor/Applicant}
under the provisions of Insolvency and Bankruptcy Code, 2016
(IB Code). This Adjudicating Authority appointed Mr. Satish
Kumar Gupta as Interim Resolutlon Professional (IRP) and
imposed moratorium in terms of Section 14 of the IB Code.
Committee of Creditors in its flrst meeting held on 01.09.2017
resolved to appolnt Mr. Satish Kumar Gupta by majority of

votes as Resclution Professional for the Corperate Debtor.

The following facts are necessary for disposal of these

applicatlons.

Applicant entered Into Business Transport Agreement {BTA)

dated 27.02.2015 with Respondent Mo, 1 for transport of slurmy

(3 b
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pipelne ftransportation business betwesn Dabuna and
Paradeep [ocatlons passing through the State of Qdisha for a
distance of 253 kilo meters long, all movable assets and
contracts thereto, along with liabilities in relation to the same

For a consideration of Rs, 4000.00 crores, The relevant clauses

in BTA are as follows: -

Clavse 2.2 : Purchase ¢onslderation

The Buyer shall pay an amount of Rs. 4000,00,00,000/ -
{Fupees Four thousand crores gnly) Inclusive of all Taxes
ko the Seller towards complete consideration against the
sale, transfer and delivery of the Business Undertaking
by the Seller (Purchaze Consideration”}. The Partles
acknowledge that the Purchase conslderation 15 a lump-
sum consideration and no specific part of the Purchase
consideration is allocated to any specific right, asset, title
ar the llke of the Seller comprised in, or te, the Business
Undertaking.

The Buyer is planning to ralse funds needed for payment
of Purchase Consideration for the acquisition of the
Business Undertaking through raising equity capital
contributions to the extent of Rs, 800 crores {Rupea Eight
Hundred Crores) and Bs. 3200 Crores (Rupee Three
Thousands and Two Hundred Crores) by way of debt from
Banks and financial institutions.

The payment of Purchase Consideration shall be
tendered by the Buyer to the Seller in the following

manner;

Fage 4|46
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(al The Buyer shall pay to the Seller not |ess than Rs.
30 Crores (Rupese Thirty Crores) befare the
Closing;

fby  The Buyer shall pay to the Seller an amount of Rs.
7 Crores (Rupee 5% Hundred and Fifteen Cores)
within 45 days from the closing date or within such
extended time as may be agreed in writing by the
Seller,

(c] The Buyer shall pay to the Seller an amount of Rs.
A150 Crores (Rupee Thrae Thousand One Hundred
and Fifty Crores) within 90 days from the Closing
Date or within such extended time as may be
agreed in writing by the Seller; and

{d] The Buyer shall pay to the Seller the balance of Rs.
B0 Crore (Rupee Fifty Crores) on the Seller
completing the actions, as may be required by the
Seiler for effecting or perfecting the vesting of the
right, title and interest in any of the assets of the
Business Undertaking in the Buyer or within &
days whichever is earller or within such extanded
time as the Seller may agree in writing (herelnafter
referred to as "Buyer Withheld Amount”}

Motwlthstanding the agreement for payment of the
Purchase Consideration in instzlments in the
aforesaid manner, the Purchase Consideration
shall be deemed to accrue for the benefit of the
Buyer an the Closing Date.

Clayse: £4£.3.2

The Scller shall transfer the Business Undertaking, free from
all Encumbrances, in the following mannet:

s o
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The Movable Assets and the Books and Records,
wherever locatad on the Closing Date, being entlraly of a
movabte nature and capable of being transferred by
actual andfor constructive delivery of possession, shall
be transferred to the Buyer by way of actual andfor
canstructive delivery of possessian on the Closing Date
toc the Buyer along with a delivery notice ({"Delivery
Notice™) in the format provided in Schedule 9, and there
=hall be no further act or Deed required for this purpose
by or between the Seller and the Buyer;

The pipeline shall ba transferred to the Buyer by way of
handing over of the physical possession {to ba followed
within a reasonable time by execution of Deed of

conveyance and registration thereof);

Duly certified extract of the fixed asset reglster of the
Business LUindertaking in a form acceptable to the Parties;

The Transferred Contracts shall be assigned or novated
in favour of the Buyer by execution of the reguisite Deeds
or other instrtuments and docurnents;

The originals of all consents which pertaln solaly to the
Business Undertaking and all the forms and applications
executed by Seller in respect of such consents {as
applicable) shalt be delivered to the Buyer;

Any other Deeds, assignments and other Instruments
and documents of transfer necessary to transfer/assign
all right, title and interest of Seller In, to and under the
Business Undertaking, as may be reasonably regquasted
by the Buyer to effect the Closing. Shall be duly executed
by Sefler in favour of the Buyer in form angd substance
acceptable to the Parties.

, [om—

-
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Clause : 4.4.1

In case the Buyer deems the Pipellne as Immovable property
and require the Seller to perfect the transfer of the same by
way of executlon of conveyance Deed purporting 0
transferring the right, title and interest thergin in favour of the
Buyer, the Seller shall cooperate by execution of the
conveyvance Deed, iodging the same for registration with the
concemed Reqglstrar/Sub-registrar of Assurances and for
completion of the reglstration of the same, the ¢ost of which
shall e borna by the Seller.

ilause 8.4 : Payment of the Instalments of the Purchase
Consideration on or before due dates

The Buyer undertakes to pay the Seller the Instalment of the
Purchase Consideration on the respective due dates as
provided in Clause 2.3 of this Agreement. In case the Buyer
fails or delays in making the paymant on due dates, the seller
has the right to exercise an option for transfer of the Business
Undertaking hack to it or its nominee, and cost of such re-
transfer and perfection/effectuation thereof shall be solely
barne by the Buyer.

Based on a representation glven by the Buyer and the same
heing found acceptable by the seller, the Seller may not
exercise the aforesaid right and accept delaved payment of the
purchase consideration fram the buyer toegether with an
interest rate of 13.5% p.a. on the delayed amount for the
perind of delay.

Applicant by its letter dated 28.03.2015 hended over

possassian of the pipeline asset to the first Respondent.

In order to part finance purchase consideration, Respondent

No. 1 executed Ioan agreements on 28.03.2015 and

e /\; U
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Z0.06.2015 with Respondent No. 2 pursuant to which
Respondents agreed to provide loan up to Rs. 1356.50 crores

and Rz, 290.00 crares respectively.

Qn 30.03.2015 Applicant entered into Right to Lise Agreament
(RTUA} with Respondent No. 1 wherein Respondent No, 1
allowed the Applicant t¢ use the alocated capacity of the
pipeling asset LLe, 10 milllon tonnes per anoum for a period of
20 years. In consideration of the same, Applicant to pay usage
charges to Respondent No. 1 amounting to fs. 450.00 crores
in financial year 2016-17 and Rs. £00.00 crores per annum

from flimancial year 2017 onwards,

Clause 4.3.4 of the RTUA provides that Respondent Mo, 1 (s
entitled in its sole discretion, to set off any amounts which It
owes to the Applicant from any cause whatsoever against any
amount due by Applicant to the Respondent No. 1 under the
RTUA. By virtue of sald clause, Respondent No. 1 has right to
set off unpaid charges under the RTUA agalnst the purchase

ronsideration pavable under BTA.

On 31.08.2015 Applicant and first Respondent entered into
addendum ta RTUA. As per the addendum ta RTUA plpeline
usage charges would be payablte in proportion of purchase

consideration paid by Respondent Mo. 1 and the definite

M ,ﬂj o
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timeline of three months for payment of purchase

conslderation contained in BTA was deteted

The Applicant and first Respondent entered into a Deed of
Cancellation dated 24.06.2016 wherein the parties agreed to
cancel BTA, RTUA and addendum to RTUA with effect from
30.06.2016. According to the Applicant, majorlty of the
lenders of the Applicant as well as lenders of the first
Respondent company had granted in-principal approval to the
unwinding of the transaction and Cancellation of the pipeline
agreement which is recorded in the minutes of the meeting of
the Joint Lenders Forum of the Applicant dated 28.04.2016 and
the 3Joint Lenders Forum of the first Respondent dated
28.04.2016 and 16.06.2016. According to the Applicant,
pipeline asset also appears in the fixed asset register of the

Corporate Debtor/ Applicant,

Respondent No. 2 vide letrer dated 10.05.2016 and by notice
dated 31.05.2016 objected to the execution of the Deed of
Cancellation on the basis that pursuant to the Loan agreements
Fespondent No. 1 was required to obtaln prior consent of the

Respondent No. 2 before modifying or terminating the BTA.

In November, 2016 a Title Suit No. 177 of 2016 was filed before

the Clvll Judge (Senior Division) at Sealdah by Respondant No.

o L
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2 seeking the following multiple reliefs against Respondent No.

1 and Applicant: -

fa} Decree for declaration that Cancellatlon Deed dated

24.06. 20165 is null and vold;

{n} Ferpetual injunction restraining the Respondents,
their men, agents and servants from giving any effect
ar further effect to any instrument of unwinding of the
zale of the pipe line contained n the BTA of
27.02.2015 including by way of Cancellation Deed

dated 24.06.

() Parpetual injunction restralning the Applicant and
Respondent No. 1, their agents and servants and
particularly the defendant Mo. 2 from inducing breach
of the agreement dated 28 March, 2015 and 20 Jung,

2015 between Respondents No. 1 and 2 hereln.

{d} Perpetual Injunction restraining the Appllcant, first
Respondent and thelr men, agents and servants from
amending or maodifying any of the project documents
Including the agreements dated 28.03.2015 and
20.06,2015 without consent of Respondent Mo, 2

herain.

13, In the sald suit Respondent No, 2 falled to get interim order.

Respondent No. 2 challenged the order of Trial Court dated

(M [\
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21.11.2016 whereln learned Trial Court declined to give ex-
parte Injunction order before the Hon'ble High Court of

Calcutta. Hon'ble High Court of Calcubta an 22.12.2016 in CAN

11760 of 2016 passed the followlng order:

*Status-quo with regard to the allenation, transfer in
respect of 253 kilo meters pipeline which is the
subject matter of the sult will be maintaimed till three
weeks after the ragpening of the Court after the

Christmas vacatlon”

The said order was extended from time to time. The last
extension was on 30.08.2017 i.e. post admission of Corporate
Insolvency Resolution Process. Interim order was extended tili

disposal of the Appeal.

According to the Applicant this Adjudicating Authority has got
jurisdiction to grant reliefs under sectlon 60{5) {a) and (c) of

the I B Code.
In the reply, Respondent No. 1 took the following pieas:

This Adjudlcating Authority does not have jurisdiction to
consider and decide the present application under section 60
[5) of the Code more s in respect of the rights of the third

s [
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parties who are nof Comporate Debitor oF lender to the
Corporate Debtor. It is also pleaded that issue related o
ownership of the pipeline assets i5 not an issue arising in
relation to Insolvency Resolutlon Process. It 1 also pleaded
that entertaining such application would tantamount to

rengdering Sectlon 14 of the Act nugatory.

It is further pleaded that complicated civil disputes are not
contemplated to be dealt with by NCLT under Section 60 {5) of

tha Code in the limited time span provided for Insolvency

Resolution.

The present application would amount to overreaching the

interim order dated 22.12.2016 passed by Calcutta High Court,

Respondent Mo. 1 took a plea that declaration so sought from
thiz Tribunal is act within the ambit of the provisions of the
Code. It s also pleaded that Sectlon 2 of the Code mandates
that the Code is applicable anly to a company in relatlon to
their Insolvency, voluntary Nquidation, or bankruptcy, as the

case may be.

It 1z pleaded that Applicant and Respondent No. 1 has title to
the slurry plpeline assets is net a question of fact or law arising

out of or in ralation to nsolvency proceeding. Such guestion

s foo——
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of fact arises out of a previous commercial ransaction betweaan

the Respondent No. 1 and the Applicant,

It [ pleaded that if the interpretation of the Applicant regarding
jurisdiction of this Trlbunal is taken into consideration, then all
proceedings initiated against the Corporate Debtor even prior
ta initiaon of CIRF, the Adjudicating Authority would have
jurisdiction to entertain and would be required to adjudicate
the same In a time baund manner which is limited to the
Insolvency Resolution Feriod. It is further pleaded that
Insolvency Resolutlon Progess ar Liguildation Proceedings
pperatezs on “as is where is" basis. It iz pleaded that
Adiudicating Authority would exercise jurisdiction on questions
of fact or law that directly arise out of or refate to the

Insoclvency Resolution Process.

It is also pleaded that Sections 280 of the Companles Ack, 20173
and Section 446 of the Companles Act, 1956 are not in pari

materla to Section 60 (5) of the Code.

15t Respondent pleaded that State Bank of India entered into
loan agreement dated 28.09.2015whareby State Bank of India
agreed to provide Rs. 400.00 crores to Respondent Mo, 1 to
part finance the purchase consideration. In the RTUA
agqreement State Bank of India had stipulated ‘put option’ on
the Applicant as under: -
(50—
Lﬂﬁ‘ﬂr
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“In the event consequent upon occurrence of event
of default dua ta non-payment of dues by ESIL to
the borrower, the lender decided to exercise put
option on ESIL to purchase the pipeline asset from
the borrower, it shall purchase the pipeline asset
from the borrower at a consideration not 1e2ss than
the gutstanding dues of the lender under the loan
agreement in compliance with the applicable law and

shall bear the cost in this regard™

Pursuant to the above, Deed of undertaking was executed by
the Applicant on 28.08,. 2015 In favour of State Bank of India

irrevocably agreeing and canfirming the obligations as abova.

Similarly, Respondent No. 1 had alse availed term 1oans fram
13 other lenders for payment of purchase consideration to the
Applicant. Each loan agreement contains simllar clause of *put
optlon’. Respondent Mo. 1 paid approximately 2450 crores 1.e.
gver 60% of the purchase consideration in BTA to the
Applicant. Thereafter, on 13.01.2016, Reserve Bank of Indla
iszued clarification which provided that a sale and lease back
transaction or other transactions of similar nature will be
treated as an event of restructuring for the purpose of asset

classification and pravisioning In the books of Banks with

qu‘vi‘:f ’ |
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regard to the resldual debt of the seller as well as the debt of

the buyer if all of the following conditions were met:

fa} The saller of the asset is In Ananclal difficulty

{bY More than 50 of the revenues of the buyer is

dependant upon the cash flows from the seller.

(c] 25% or more of the loans avalled by the buyer is
funded by the lenders who already have a credit

exposure to the seller.

In view of the Reserve Bank of India clarification, landers of
Applicant who are also lenders of the first Respondent held
meeting on 28.04.2016 to discuss about the possibility of
unwinding of the transactlon of sale of pipeline assef and
simultaneous transfer of the loan tiability to the Applicant by
way of Deed of novation, subject to approval of sanctloning
authoritles. Respondent No. 2 objected ta the unwinding of the

transaction.

Lenders of Respondent Mo, 1 also held a meefing on
258.04.2016 to decide on the way forward [n Hlght of the REI

clreular. Minutes of the said meeting are as under: -

“It was noted that as a result of the unwinding

transaction, the followlng consequences would occur

meﬁ-*} i/'ﬂ 5 "
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(1) The transaction document namely BTA
and RTU would stand cancelled from the
effactive date which s not later than

June 30, 2018;

{21 OSPILs fived assets together with its
Bank's dues as also its obligations to its
investors would stand transferred to

ESIL;

(3) ©OSPIL's obligations to [ts other investor,
namely SREI Group, would be settled
amgng the parties namely OSPIL, SREI

and ESIL;

{4) QS%PILs lenders would have first par
passu charge on ESIL's fixed assets and
second charge ESIL's current assets for
thair loan exposure transferred to ESIL

from the affective date.

The Banks may, therefore, approach their respective

authorities for ohtaining approvals for -

fa) Unwinding of the acquisltion of Odisha

Pipeling

(b} Transfer of the OSPIL's loan to ESIL”

Page 16 | 46
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Thereafter, in the meeting of lenders of the first Respondent

held on 16.06.2016, lenders dellberated and It was declded as

under: -
"The decision taken at the meating are as under —

(a) ILF has been formed and the commective action plan
by way of rectification envisaging clearance of entire
overdue up to June, 30, 2016 and transfer of the
term loan of QSFIL to ESIL (a5 aqreaed to earler by

{OSPIL and ESIL lenders) has been agreed/finalised.

(b} Ammuiment of OSIPL transaction to be completed

before June 30, 2016

fe)  OSFIL lenders Lo take approval for transfer of the
outstanding Ioans on existing interest rate and

repayment schedule”,

It Is pleaded by the first Respandent that as recorded in the
Deed of Cancellation, the parties to the Deed were under a
mistaken belief that the lenders to the first Respondent have
exercised ‘put option” and, therefore, they executed the Deed
of Cancellation. Subsequently when it came to the knowledge
of first Respondent as well as the Applicant that till the day of
execytlon of the Deed of Cancellation and even I date, none
of the tenders have put forward "put option’. It is pleaded that

ane L

it
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the Cancellation Deed was a common mistake and, as a matier
of fact, essential to the agreement and therefore the same [s

void, non-ast and not binding upon the partles at all.

Reszpondent No. 1 pleaded that as per the terms of RTUA and
addendum to RTUA, usage charges of Rs. 750.00 crores are
due and payable by the Applicant to Respondent No. 1. Thus
in all 80% of the purchase consideration has been pald by the

first Respondent,

In the lenders’ meeting dated 28.04.2016 Bankers wera {0
approach thelr respective authorities for obtalning approval for
unwinding. It is pleaded that 52% of the term loan lenders of
Respondent No. 1 hawve not granted their approval for
unwinding. Respondent No. 2 also did not grant approval. It
is also pleaded that unwinding of the pipellne transaction
require approval of shareholders of the first Respondent
company by special Resolution which has not been obtained
aven till date. The Deed of Cancellation was signed in
anticipation that all requisite approvals including shareholders’
approval will be accorded on or before the effective date

30.06.2016.

It is stated by the first Respondent In the annual report for the

year ended 31.03.2013 which is as follows: -

“principal shareholder, India Growth Opportunities

Furd has not granted its consent to the annulment

e I
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of Odisha Slurry Pipeline transactlon. 52% of the
lenders {by vaiue) of OSPIL have not granted thelr
consent to the annuiment of the Odisha Pipeline
transactlon, ESIL ha% atcounted the annulment of
the OQdlsha plpeline transaction in the books of
accounts in anticipation of all the approvals, Matter
s in dispute and a stay on the matter has been
granted by the Hon'hle High Court of Kolkata basad
an the application by SREI Infrastructure Finance
Ltd. (SREI), a lender, liabilities to Odisha Slurry
Fipeline Infrastructure Ltd.. [OSPIL) reflecked In the
books of ESIL is the purchase consideration so far
received, which will become repayable  upon the

annulrment of the sale®.

It iz pleaded by the first Respondent that until the Interim
injunction granted by the Kolkata High Court Is vacated and a
final judgement 3 rendered confirming the terms of the
agreement dated 24.06.2016 executed between the Applicant
and the Respondent No. 1 fhe reversal of the business transfer

iz not effactive.

Respondent Na. 2 took similar pleas as set out by the first
Respondent. Respondent No. 2 In its pleadings referred to

clause 6.1.8 {ii} which reads as follows: -

*a.1.8(1) . provided, however, that the borrower

shall take SREIS prior written consent to exarcise

o { A pr—"
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any right to terminate, amend, or modify any of the

financing documents and the project documents. .’

It is stated by Respondent No. 2 that in the RTUA ‘Lender'
means any Bank or Financial Institution that provided credit

facilities to OSFIL - the first Respondent company.

It is pleaded that Respondent No. 1 and 2 acted in accordance

with BTA and RTUA,

Respondent Mo. 2 pleaded that in tha jolnt lenders forum of the
Carporate DebtorfApplicant held on 28.04. 2016 the issue with
respect to annuiment of the plpeline asset was discussed.

Retevant extract of the MoM dated 2B.04.2016 is as follows: -

oo With  raspect to annulment/unwinding  of
Odisha Slurry PFipeline transaction, company said
that some of the ESIL lehders are not agreeable to
the reversal of the transactions. Lenders wedre
advised 1o convey thelr point of view. Majorlty of
the lenders advised that they are agreeable for the
annulment/unwinding of the transaction and
transfer of the llabillty back to ESIL subject to

approval of their sanctioning Authority.

Lenders opined that the same would be viewed upon
submission of the necessary details and prima facie,
it would be difficult to segregate the O5PIL faciltles

dé]/,,gi ' [& b —
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and have different securities for them. Lenders also
ppined that on unwinding/fannulment, only the
principal component if the term loans of O5PIL would
ba transferred ko the ESIL and OSPIL would have to

service interest til date of annulmeant.

SREI Infrastructure Finance Ltd. advised that they
have oblection tw reversal of the transaction.
Lenders advised SREI that the tender group was
constrained to agree to the company’s proposal for
the reversal of the transactlon as the
promatersfequlty holders have not bgen able to

achieve financial closure for O5PIL.Y

Lenders of Respondent No. 1 meton 28042016 and thereafter
on 16.06.2016. From the minutes of both the meetings it is
clearly recorded that many |lenders have not taken approval
and thus not granted consent for annulment/unwinding of the

BTA.

The fact of execution of the Cancellatlan Deed was disclosad to
the second Respondent onty by way of minutes of the meeting
dated 19.07.2016 of the Core Committee of lenders of
Corporate Debtor and Respondent No. 2 received it around
20.07.2016. In the said minytes it is recorded that the lenders
of the Corporate Debtor/Appllcant were to obtain necessary

approvals to give effect to the Deed of Cancellation.

(R {2 '
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2 Respondent by letter dated 16.09.2016 demanded payment
of amount under loan agreement to Respondent No. 1 wherein
It Is stated that in the event no payment was made,
Respondent No. 2 shall proceed against the security i.e. the
pipeline. A copy of it is marked to Applicant also. Appficant
did not dispute or claim that the pipeline did not form a part of
the security. It is plaaded by 2™ Respondent that Respandent
No. 1 in breach of agreement executed by it for awvailing
financial assistance from Respondent Mo, 2 has executed the
Cancellation Dead dated 24.06.2016 with the Applicant without

intimation, much lass, without consent of Respandent No. 2 is

illegal and void.

Intervening Application Ng. 2 of 2018 and Intervening
Application No. 3 of 2018 are filed by IDBI Bank Ltd. and
Edelweiss Asset Reconstruction Company Limited respectively
stating that they arg the financial creditors to the Applicant
Corporate Debtor and they are also lenders to the first
Respondent In [A 419 of 2017, Intervening AppHcants In thelr
applications have stated about BTA dated 27.02.2015 and
RTUA dated 30.03.2015 and Deed of Cancellation dated
24.06.2016, It is the plea of the intervening Applicants that
majarity of the lenders of Corperate Debtor and lenders of
OSPIL in principle apprnvegl the unwinding of the acquisition
transactlion and Cancellation of BTA and RTUA. Plea of the
intervening Applicants is that their respective loans to the
Corporate Debtor remain ko be secured exposure as anvisaged
by the Corporate Debtor, OSIPL and thelr respective lenders.
Intervening Applicants prayed to clarity the exposure of the

Mt e
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lenders in respect of the lpans continued to he secured
exposure i.e. loans must be held to be in books of aocounts

elther of the Corporate Debtor ar DSIPL/ the first Respondent

company.

Second Respondent Fflied reply stating that the intervening
Appiicants appears to have given thelr no objection for
execution of the Cancellation Deed dated 24.06.2016 and they
have to seek clariflcation about the validity of its charge prigr
to the execution of Deed of Cancellation. It is alzo stated that
this Authority has no jurisdiction to glve any clarification to the
creditars of OSPIL on commerclal issues. It is further stated
that IDBI Bank Ltd. has withdrawn [ts consent to unwind the

ETA on 31.07.2017.

Sectlon 60 of IB Code dezls with Adjudicating Authority for

COrporate persons.

Section &0 (5) deals with Jurisdiction of National Company Law
Tribunal -

(5) Motwithstanding anything to the contrary contalned
In any other iaw for the time being in force, the National
Company Law Tribunal shall have jurisdiction to entertaln
or dispose of-

(a} any application or proceeding by or against the
corporate debtor or corporate person,

(s [
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(b} any claim made by or against the corporate
debtor or corporate persan, Including claims by or
agalnst any of [ts subsidiaries situated in India; and

{¢) any question of prionties or any question of law
or facts, arlsing out of or in relation to the
Insolvency resolution or liquidation proceadings of
the corporate debtor or corporate person under
this Code,

Learned Sr. Counsel appearing for the Applicant argued that
saction 60 (5) (a) (b} (c) gives jurisdiction to decide the clalm
of Corporate Debtor and any question of law or facks arising
out of or in relation to the Insolvency Resolution or liquidation
process.  He relied upon the decision in Uttar Pradesh Etake
Sugar and Cane Development Limited vs. Raza Buland Sugar
Company Ltd. and others reparted in (2009 16 Supreme Court

Cases 53%, relevant para 50 reads as under: -

“the expression 'in relation 10" (50 also "pertaining
ko® is a very broad expression which presupposes

another subject matter.”

In the instant case, subject matter 15 Business undertaking,
more particularly pipeline.  Subject matter in Civil Sult is
Cancellation dated 24.06.2016. Ownership rights of Corporate
Debtor in respect of the pipeline depends upon the validity or
otherwise of Cancellation Deed, in respect of which Civil Sult |3
pending in Civil Court filed by Respondent No. 2 against
Respondent No. 1 and Applicant.

, &
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In this scenario it is necessary to understand and Interpret

Section 60 {B) of B Code.

The words "arising out of’ or in relation to are followed by
Insolvency Resolution or liquidation proceedings. That means,
the claim of Corporate Debtor or any question of law or fact if
arlze out of insalvency Resolution or liquidation proceedings,
then Section 60 (&) comes into picture. Here it is necessary to
zee what made Resolution Professional to file this application
as representative of Corporate Debtor Is clear from page 11 of

the application, which reads as follows: -

“Also, the potential Resolution Applicants have
saught for certainty in relation to the status of the
pipelineg agreements and they also need to conduct
their due dillgence and site visits for determining the
value of the pipeline assets to be provided In their -
Resolutian plan. It Is pertinent to bring to the notice
of this Hon'ble Tribunal that the Resolution
professlonal needs to conduct the Resolution process
in a time bound manner Including conducting the
process for inviting Resoiution plans. Any delay in
determination of the existing disputes pertaining to
the pipeline agreements and the pipeline assets will
hamper the effectlve Resoclution of the Corporate
Debtor. Therefore, It is crucial that the disputes
under the Appeal pertalning to the pipeline assets

Mo L~
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are resclved at the earier 30 as to achieva a time
bound and comprehensive Resolution of the

Corporate Debtor.”

In this context it s necessary to refer to the Duties and
Functions of Interim Resolution Professional/Resolution
Professional as par sectlons 17 (2){a) to {d), Section 18 {1} (f},
section 20 (1) (&), Section 23, Section 25 and section 29:,
Reguiation 36 of Insolvency & Bankruptcy ({Corporate
Insolvency Resolution Process for  corporate persons)

Regulations 2016,

The relevant provisions are extracted below: -
section 17 {2}

(2} The intefim resclutlon professional vested with the
management of the corporate debtor shall-

fa} act and execute In the name and on behalf of the
carporate debtor all Deeds, receipts, and other
documents, if any;

{b) take such actions, in the manner and subject to such
restrictlons, as may be specified by the board;

(c) have the authority to access the electronic records of
corporate debtar from information utility having financial
information of the corporate debtor;

(d) have the authorlty to access the hooks of accounts,
racords and other relevant documents of corporate
debtor available with government authorltlas, statutory
auditors, accountants and such other persons as may be
specified.

s s 4
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section 18 (1) (f)

The Interim resolution profassional shall perform the faliowing

dutfes namely: -

(a) ...

{f} take control and custody of any asset over which the
corparate debtor has ownership rights as recorded 1n the

balance sheet of the corporate debtor, or with

information utility or the depository of securities or any

other registry that records the ownership of assets
including-

(Il assets over which the corporate debtor has
ownership rights which may be located In a forelgn
counktry;

(i1} assets that may or may not be in possession of
the corporate debtor;

(iii} tangible assets, whether movable or

immovable;

(v} Intanglble assets Inciuding Intellectuzl
property;

(vl securities including shares held in any
subsidlary of the corporate debtor, Ffinanclal

Instruments, insurance policies;

(vi) @ssets subject to the determinatlon of

ownership by a court or authority;

/}M‘—“"
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Section-20 (1) and {21

(1) The interim resolution professional shail make
every endeavour to protect and presarve the value
of the property of the corporate debtor and

manage the operations of the corporate debtor as
& going Concarn

{2} For the purpose of sub-section (1}, the Imterm
resolution professional shall have the authority-

(@) To appoint accountants, legal or other
professional as may be necessary;

() Toenterinio contracts on behalf of the
corporate debtor or to amend or
madify the contracts or transactions
which were entered into before the

commencemant of corporate
insolvency resplution process;

(C) cievemnen

{(d} e

{8)  ierenen

Section 23

{1} Subject to section 27, the resolution professional
shall conduct the entire corporate inscivency
resolution process and manage the operations of
the corporate debtor during the corporate

insolvency resolution process period.

{2 The resolution professional shall axercise powers
and perform dutles as are vested or conferred on
the Interim resglution professional under tis
chapter.

{3} In case of any appointment of a resolution
professlonal under sub-section {4} of section 22,

s e
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the inkerim resalution professlanal shalt provide akl
the Inforrmation, docurments and records pertalning
th the corporate debior in his possession and
knowledge to the resolutlon professlonal.

Section 25

25.(1} it shall be the duty of the resolution professional
to preserve and protect the assets of the corporate
debtor, including the continued business operations of
the corporate debtor.

{2) for the purpose of sub-section({l) the resolution
professional shall undertake the Ffollowing actlions,
namely:-

{a) take immediate custody and control of all the
assets of the corporate debtor, Including the business
records of the corporate debtor,

(b} represent and act on behalf of the corporate
debtor with third parties, exercise rights for the benefit
of the corporate bettor in judiclal, quasi-judicial or
arbitration proceedings;

{c) ralse interim finances subject to the approval of
the committee of creditors under section 28;

(d) appoint accountants, legal or other
professionals in the manner as specified by Board;

{@) maintain an updated Hst of claims;

() convene and attend all meetings of the
committes of creditors;

(g} prepare the Information memorandum In
accordance with sectlon 29;

{h) invite praspective landers, investors, and any
other persons to out forward resglution plans;
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(i) present all resolutlon plans at the meetings of
the committee of creditors;

{i) file applicatlon for avoidance of transactions In
accordance with chapter II1, if any; and

{k) such pther actions as may be specified by the
Baard.

Saction 29
259.{1) The resclution professional shall prepare an
information memorandum in such form and manner

containing such relevant information as may ba specified
by the board for formulating a resclution plan.

{2} The resglution professional shall provide to the
resolution applicant access to all relevant information in
physlcal and electronic form, provided such resolution

applicant undertakes-

fa} to comply with provisions of law for the time
being In force relating to confidentiality and Insider
trading;

(b) to protect any Intellectuzl property of the

corporate debtor it may have access to; and

{c) not to share relevant information with third
parties untess clauses {a) and (b} of this sub-section are

comphed with.

R latlon

13 Subject to sub-regulation (4), the interim resclution
professional or the resolutlon professionai, as the casa
may be, shall submit an information mamerandum in
ejectrontc form to each member of the committee and
any potential resolution applicant contalning-

(Mo a
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a) at least the matters listed in paragraphs (a) to

(i} of sub-reguiation {2), before its first
meeting; and

bl matters listed in paragraphs (j) to (i} of sub-
section {2}, within Fourteen days of the flrst
meesting.

2) The information memorandum shall contain the
following details of the corporate debtor-

fa) assets and liabilites az on the [nsolvency
commencement date, classified into appropriate
categories for easy ldentification, with estimated
values assigned to each category;

() the latest annual financial statements;

{c) audited financial statements of the corporate
debtor for the last two financial years and
provisional financial statements for the current
Financlal vear made up o a date not sadier than
fourteen days from the date of the appilcation;

{d] a lIst of creditors containlng the names of
creditors, the amounts claimed by them, the
amount of thelr clalms admitted and the security

interest, if any, in respect of such claims;

(e} particulars of a debt due from or to the
corporate debtor with respect to related partles;

(F} detalls of guarantees that have been glven In
relation to the debts of the corporate debtor by
other persons, specifying which of the guarantors
is a related party;

{g) the names and addresses of the members or
partners holding at feast one per cent stake in the

corporate debtor alang with the size of stake;

M e
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{h} details of all material |ltlgation and an ongoing
investigation or proceeding initiated by
Government and statutory authorities:

{I3 the number of workers and employees and
liahilities of the corporate debtor towards them;

{j} the liguidation valug;

{k) the llquidation wvalue due to operational
creditors; and

{Iy other information, which the resolutfan
professional deems relevant to the committes.

(3 A member of the committee may request the
rasolution professionzl for further information of
the nature described in this Regulation and the
resolution  professiohal shall provide such
Information to all members within reasonable time
If such information has a bearning on the resolutlon

plan.

(4] The Interim resolutlgn professional or the
resolution professional, as the case may be, shall
share the information memorandum after receiving
an yndertaking from 8 member of the committee
or a potential resglution applicant to the effect that
such membear or résalution applicant shall maintain
confidentiallty of the information and shall not use
such information to cause an undue gain or undue
lass 1o itself ar any other person and comply with
the requirements under sectlon 29(2).

The Resoluticn professional in order to discharge his dutles and
with a view to perform his functions, it appears that he flled
this application before this Authority even without referring to
Committee of Creditors, more particularly to attract pﬂtenf[al

Resolutlon Applicants,
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Hence, for the purpose of Insuivenqr Resclution Process viz. to
clarify to the Resolution Applicants and in view of sectian &0
(5], this Authorlty has got jurisdiction to declde the claims of
Corporate Debtor in a summary manner and give its findings
te enable the Resolution Professlonal to prepare Information
memorandum, to attract potential Resolution Applicants and to
give correct plcture to Resotution Applicants byt not to grant
declaratory reliefs to Corporate Debtor, more so when a civil
sult is pending refating to Canceilation Deed and in view of
interim order passed by Hon'ble High Court of Kolkata

restralning rewinding of BTA and RTUA.

Raspondents 1 and 2 in their replies/obiections pleaded that
Ehis Autharty has no jurisdiction in view of sectlon 14 of the IB
Code and In view of pendency of Clivll Suit and interim order

passed by Hon'ble High Court of Kolkata.

section 14 of the Code imposes maoratoriurn in respect of the
suits or proceedings against Corporate Debtor buk not to suits
or proceedings by Corporate Debtor. Corporate Debtor is
entitled to file sult even during moratorium period for a
declaration of title to property. Therefore, jurisdiction given to
Adjudicating Authority under section &0 {5} Is not in violation
of Section 14 in respect of sults or proceedings filed by

Corporate Debtor,

[
o
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[t [s not the intention of the legislature to decide title of the
properties of Corporate Debtor by this Adjudicating Authorlty
M a summary manner that too during corporate insolvency
process period viz, 1B0 days or 270 days. 1n case of Resolution
plan approved by the Committee of Creditors is approved by
this Authority, the Resclution Applicant shall represent COr in

the pending Civil Suit.

Coming to liguidation process i.e. after liguidation order is
passed, liquidator cannot institute a suit or other legal
proceading an behalf of Corporate Debtor without approval of
Adjudicating Authorlty In view of section 33 (5) of IB Code,
There is ng provision in [B Code relating 1o suits or procesdings
initiated by ar against the Corporate Debtor prior o
commeancement of corporate insolventy process or duting the
period of corporate insolvency Resolution process similar to
;sectiun 445 of the Companies Act, 1956, However, what would
be the effect of amended Sectlon 280 of the Campanies Act,
2013 and Section 2 (94A) of the Companles Act, 2013
{Amendment as per Section 255 of I[B Code which came Into
force w.e.f. 15.11.2016) and section 60 (5} and 63 has to be
examined in detall when zuch situation arises in liguidation

proceedings with which we are not concerned now.

Learned Sr. Counsel appearing for the Applicant, Raspondents
No, 1 & 2 arguaed the case on merlts alsc apart from the
jurisdiction issue. Second Respondent although filed reply only
on the issue of jurisdiction, learned senior counsel for 2™

Mt b
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Respondent also argued on merits. Therefore, It is necessary
ko express the views of this Authorlby on the contentions ralsed

by Applicant, Respondent No. 1 and 2.

IA 419 of 2017 is an Application filed by Corporate Debtor
through Resolution professional that is undergoing Corporate
Inscivency Resgiution Process. It is the claim of the Corporate
Debtor that slurry pipeline belongs to Corporate Debtor on the
basls that no registered document has been executed pursuant

to BTA and the BTA, and RTUA were cancelled in view of

Cancellation Deed dated 24.06,2016.

Maln retlef prayved by the Applicant is for declaration that the

pipzling assets is asset of the Corporate Debtor.
BTA Is in respect of 'Business undertaking’.

Business undertaking is narrated in page &4 of the appllcation
as follows™ —

"Business Undertaking” means the undertaking of the saller in
relation to the slurry pipeling fransportation business, on a

going concermn basis as on the Execution date as follows: -

{i) The pipeline passing underneath the earth as set out
In Schedule 1 {pipeline)

{ii} All the movable, tanglble, fixed and current assets,
other than the pipeline as set out in schedule 1, that
are used In connectlon with gr relate exclusively to,

o

Pape 25| 46

(et




iii)

(v}

(v}

{wl}

(vil)

14, 479/1¢. Inw P 2 &t 2018 and Inw P 3 of JELE In CP 18] S04 RCLT AHE o 205

the business undertaking as of the closing date
Including the storage tanks, pumps, furniture,
fixtures, fittings, spares, accessories, inventories,
pertaining to the gperations and activitles of the
business undertaking, wherever located and more
particularly set out in schedule 2 hereto (movable

assets);

ExIsting consents as set out In schedula 3;

The books and records;

All the benefits and obligations of the ssller under all
subslsting contracts, on the existing terms and
conditions thereof and pertalning exclusively to the
aepergtions and activities of the huslness undertaking
wherever registered or  otherwise and  more
particularly set out in schedule 4 hereto (transferred

contractsy;

All ITabllitles pertaining to the business undertaking as
set out in schedule 5 heretg {fransferred lighllities):

and

All of right title and Interest of the seller associated

with the business undertaking

It 1= hereby ctarlfled that the term business undertaking shall

not include {a) any Insurance pallcies being used by the seller

in relation to the business undertaking or any part thereof; and

p
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(b) the inventorles of ron ore sluerry, in semi-solid form

contained in the storage tanks as on the closing date:

Mode of business undertaking as mentioned in clause 4.3.2 of

BTA reads as follows: -

Clause: 4.3.7

The Seller shall transfer the Business Undertaking, free from

all Encumbrances, 1n the followlng manner:

{n

(1)

{iii}

{iv}

The Movable Assets and the BDooks and Records,
wherever located on the Clgsing Date, belng entlrely of &
mowvable nature and capable of helng transferrved by
actual andfor constructive dellvery of possession, shall
be transferred to the Buyer by way of actual and/or
constructive delivery of poassession on the Closing Date
to the Buyer along with a daliu;ew notlce ("Dellvery
Notlce™) 1In the format provided In Schedule 9, gnd there
shall be no further act or Deed required for this purpose
by or between the Seller and the Buyer,

The pipeline shall be transferrad to the Buyer by way of
handing over of the physical possession (to be followed
within a reasgnable time by execution of Deed of
canveyance and registration theraof};

Duly certifled extract of the fikxed asset register of the
Business dndertaking in & form acceptable to the
Partles;

The Transferred Contracts shall be assigned or novated
I Favour of the Buyer by execution of the reguisite Deeds
or other instruments and documents;

-

[l
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[w) The originats of all consents which pertain solely to
the Business Undertaking and all the forms and
applications executed by Seller In respect of such

consents {as applicable) shall be deliversd to the
Buyer;

{vi) Any cther Deeds, assignments and other instruments
and documents of transfer necessary o
transferfassign all right, title and interest of Seller in,
to and under the Business Undertaking, as may be
regsonably reguested by the Buver to effect the
Closing. Shall be duly executed by Seller In favour of
the Buyer in form and substance acceptable to the
FPartles.

Clayse @ 4.4.1

In cas& the Buyer deems the Pipeline as Immovable property
and require the Seller ko perfect the transfer of the same by
way of execution of conveyance Deed purporting to
transferring the right, title and Interest therein in favour of the
Buyer, the Seller shall cooperate by execution of the
conveyance Deed, lodging the same for registration with the
concerned Registrar/Sub-registrar of Agsyrances and  for
campletlon of the registration of the same, the cost of which
shail be bome by the Seller.

Clause 4.41 of BTA gives oplion to the buyer to obtaln register
conveyance Deed in respect of plpeline if it feels the pipeline is
an immovahle property. Therefors, it is not open for the
Applicant to contend the pipeling |s the property of Corporate

Debtor on the ground there is no registerad Conveyance Dead.

fﬂ) /J\_;-_ -
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Learned 5r. Counsal appearing for the Applicant relled upDn
the gdecislon in Syndicate Bank vs. Estate Officer & Manager
APIIC Ltd. and others reported in (2007) 8 Supreme Court
Cases 301.

In that case the Divisional Bench of Hon'hle Supreme Court
discussed about the interest In immovable property i.e.
Allotrment letters other than complete ownership by following
sectlon 58 (f) of Transfer of Property Act but ultimately referred
the matter to larger bench of the Supreme Court. It appears
from the website of Hon'ble Supreme Court the matter is still
pending before larger bench of Supreme Court till third week

of January, 2018,

Therafgre, the above said decision 15 of no help to the case of

the Applicant.

The next sting to the bow of Applicant is that Respandent No.
1 executed Cancellation Deed. The Cancellation Deed Iz

challenged by the 1= Respondent on the followlng grounds: -

(1) Mistaken belief that lenders to Respondent No. 1 hava
exercised the “put Option™. Agreement was executed
under a commaon mistake,

(£} Respondent No, 1 pald Rs. 2450.00 crores {approx.} to
Applicant and Rs. 750.00 crores is payable by Applicant
to Respondent No. 1 towards usage charges under RTUA
til 31.12.2017.

™. :
M / e
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(3} As per loan agreements prior approvat was required to

be obtained for unwinding of pipeline transactlon. 52%
of term loan lenders of Respondent No. 1 have not
granted approval for unwinding.

{4} Respondent No. 2 has also not granted approval.

Cancellation Deed is alsd challenged by the second Respondent
almost on the same grounds net only before this Authority but

In the Clvll Suit which is pending.

It is pertinent to mention that interim order has been passed
by Hon'ble Kolkata High Court restraining unwinding of BTA on

the basis of Cancellaton Deed.

In the |oan agreement dated 20.06.2015 the ‘Project

Document’ is described as follows: -

*project document shall mean the business transfar
agreement executed by the borrower Essar Steel

Indla Limited dated 27.02.2015"

In light of tha above facts ard in view of interlm order passed
by Hon'ble High Court of Kolkata and pendency of Civil SUlt,
the Applicant cannot claim ownership of plpelineg on the basis
of Cancellation Deed which appears to be Ineffective and it is
without the approval of all Lenders as regulred by the loan
agreements and the financlal documents which is evident from

St Job—
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annual report of the Corporate Debtor for the year 2016-17

and note 11 of annexure - 7 at page 200 to 203 of reply of

Respondent No. 1, which is as follpws: -

Note: 11
*Certain financial creditors have submitted claim forms
covering  outstanding dues  ameounting to INR
16,712,547,966 of Orissa Slurry Pipellne Infrastructure
Limited {OSPIL). Untii the interim Infunctlon granted by
the Kolkata High Court is Qacated and a final judgement
is rendered confiming the terms of the Deed of
Cancellation executed between ESIL and QSPIL, the
ravarsal of the business transfer s not effective. As on
the insolvency commencement gate {(ICE) to the extent
lenders have submitted their Form Cs in relation to OSFIL
in the nsolvency of ESIL; such claims totallling INR
15,712,547,966 are not classified as "amount admitted,
‘amount rejected’ or "amount - verfication ongoing’ until
the interim injunction granted by the Kolkata High Court
is vacated and 3 flnﬁl judgement |s rendered. The claims

listed under this note are as balow:”™

Minutes of the Meetings of the {enders to Applicant and
Rezpondent No. 1 also show that there is no approval for
rewinding and transfer of Business undertaking (Plpeling)
from all the lenders more so from Respondent no, 2.
Therefore, plpellne remain  the property of the
Respondent No. 1.
(et
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Learned senlor counsel appearing for Applicant argued that
Respondent Mo. 2 |5 not a party to Cancellation Deed and
therefore he cannot question the validity, hinding nature and

its effect on BTA and RTUA,

On this aspect leamed counsel appearing for the Applicant
relied upan the decision in 1969 (2) Supreme Court Cases 3432
in M.C. Chacko vs, The State Bank of Travancore, Trivandrum.
It is a case where Kottayam Bank not being a patty to Deed of
partition which is among family members invoked certain
clauses in the Deed to enforce charge over property of M.C.
Chacko.

In the case an hand the Cancellation Deed was entered into
between the first Respondent and Appllcant without approval
of second Respondent despite the Applicant having knowledge
of the clauses that require approval of Respondent No. 2 for
rewlndlng BTA. Moreover, the first Respondent also attacked
the Cancellation Deed as stated In para 68 above. Hence the
decision relied wpon by the learned Senior Counsel for the

Applicant is not applicable to facts of this case.

Learned Senlor counsel appearing for the Applicant relied upon
another decision in K.P.M. Builders Frivate Limited vs. National
Highways Authority of India and another reported in (2015) 15
Supreme Court Cases 394 on the aspect Right of person not
party to contract to enforce terms of cantract.  The abowve said
decision 1& aiso not applicable to this case since the Applicant
has got knowledge of clauses n the Loan agreements that

CHor f Vgt
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require approval of Respondant Mo, 2 for revoking of BTA and

RTUA,

In this context it is necessary to mention that the first
Respondent paid substantial part of the sale consideration
towards purchase of pipeline to the Applicant. Respondent No.
2 advanced huge amount to the first Respondent on the basis
of BTA. Therefore, prejudice would cause to Respondent No. 1
B 2 if any finding Is given against interests of Respondent Nao,
1 and Respondent Na. 2 ralating ko pipeline, in thls petition, in
view of the pendency of Civil Suit and Interim order passed by

Hon'ble Kolkata Hlgh Court.

Contantion of the learmed counsel for the Applicant is that the
extenslon of fnterim order passed by Hon'ble High Court of
Kolkata even after imposing of moratorium cannot be taken

advantage by Respondents.

Hon'ble High Court of Kolkata passed interdm order on
22.12.2016 i.e. prior to the commencement of corporate
insalvency Resolution process and it has been extended from
time to time and in that process interim order was extended
even on 30.08.2017 if.e. after imposing moratorium by this
Authority. It is not known whether rmoratorium order passed
by this Authority was brought to the notice of Hon'ble High
Court of Kolkata or not. Moreover, the Moratorlum |s applicable
In respect of property of Corporate Debtor only. The title of
pipe ling is in dispute In Clvll Court. Therefore, this Authorlty

(b’ L
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cannot pass any order on the validity of extension of Interim
order after imposing maoratorium. The fact remain interim

order is In forpe.

Coming to the case of intervening application i.e. IDBI Bank
Ltd. and Edelwelss Asset Reconstruction Company Ltd. pleaded
that thay are secured creditors of Applicant and  first
Respondent. The lssue whether IDEI Bank Ltd. ang Edelwelss
Asset Reconstruction Company Ltd. are secured creditors or
not has not been pleaded in IA No. 419 of 2017, The scope of
InQuiry in IA 419 of 2017 do not cover the aspect raised by the
intervaning Applicants. Hence, there is no need for IDBL bank
and Edelweiss Asset Peconstruction Company Ltd. to interfere
in the matter. Section 52 () of IB Code comes to the rescue
of secured creditors in case liguldatlon proceeding is

commenced,

In view of the abowe dlscussion the following are the

findings/views of the Adjudicating Authorlby: -

(1) Adjudicating Authority {(NCLT) has got Jurisdiction under
Section 680 {5) of IB Code to decide the claims of
Corporate Debtor, questlons of fact or Law provided if
such claims, questions of fact or Law arise out of or in
relation to Corporate Insolvency Resolution process of
Corporate Debtor that too for the purposes of Resolution
Process but not to grant declaratory reliefs to Corporate
Dehkor.
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The title of Corporate Debtor over pipeline is subject
matter of Civil Sulk No. 177 of 2016, on the file Civll
Judge {Senior Division} at Seaidah filed by Respondent
No. 2 against Respondent No. 1 and Applicant prior to
commencement of Corporate Insolvency Resolution
Process In which there iz an Interim Order dated
22.12.2016 passed by the Hon'ble High Court of Kolkata
in CA. No. 11760 restraining rewinding of BTA and

RTUA, which is inforce,

However, for the purpose of Corporate Insolvency
Resolution Process and to clarify Resolutlon Professional
and Resociution Applicant, this Authorlty gave certain
findings/vlews on the nwn;&rﬁhip of pipetine and effect of
Cancellation Deed dated 24.06.2016 in paraz 64 and 72

of this order, which are subject to result of Civilﬂ’%u&:- 3

There |s no hindrance for potantial Resclution Applicant
for Filing resolution plans in view of right of Carporate

Cabtor to use pipeline undear RTUA,

The extension of Interim Order by the Hon'ble High Court
of Kolkata after imposing moratorium cannot bhe

canvassed before this Authorlty.

Tha Applicant is not entitled for reliefs {b) and (¢} prayed

by tha Applicant.

p
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{7} There is ng need for Intervaning Applicants to intetfere

it the proceedings In IA No. 419 of 2017,

d2. TA No. 419 of 2017, Inv. P No. 2 of 2018 and Inv. P. Mg, 3 of

2018 are disposed of. No arder as to costs.

1 _'_‘_'_'_'_7
ks /”;. porre— ST
Ms. Manorama Kumari, BIkki Raveendra Babu
Mamber Judicial Member Judicial

Adjudicating Authority Adjudicating Authority
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