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Per:

IN THE NATIONAL COMPANY LAW TRIBUNALMUMBAI BENCH-IV
IA No.4135/MB-1V/2020
In
CP NO. 1712/NCLT/MB-1V/2019

ORDER

Rajesh Sharma, Member (T) Suchitra Kanuparthi, Member (J)

1.

This is an application being IA No. 4135/NCLT/MB-1V/2019 filed
by Minita D. Raja, the Applicant/Resolution Professional, under
section 14(1)(b) & 60(5) of Insolvency & Bankruptcy Code, 2016
(I&B Code) against Mr. Ravindra B Srivastava, Respondent, for
seeking indulgence of this Tribunal to conclude the execution of
and registration of the Sale Agreement to be executed by and
between the Corporate Debtor and the respondent/purchaser on
the receipt of balance consideration of Rs.2,35,700/- (Rupees two
lakh thirty-five thousand seven hundred only).

The brief submissions on behalf of the Applicant/ Resolution

Professional is as under:

a) The CIRP was initiated vide order dated 09.08.2019 by this
Tribunal against the Corporate Debtor and the Applicant was
appointed as Interim Resolution Professional in this matter by

the said order.

b) The Committee of Creditors (CoC) was constituted in
accordance with section 21(1) of the code and a report on the
constitution of CoC was filed with this Tribunal on 04.09.2019
which is attached at pp.20-23 as Exhibit ‘B’ of the IA.

c) The first meeting of CoC held on 09.09.20219 in terms of
Regulation 17(2) of CIRP Regulation, 2016 and the members of
CoC unanimously resolved to appoint the Applicant as RP. The
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minutes of the said meeting are attached at pp.24-31 as Exhibit
‘C’ of the IA.

The Corporate Debtor is the owner of agricultural land situated
at Monza, Dahegaon-1, Gat No. 374/2, Tahshil Ralegaon,
District Yavatmal, admeasuring about 4 hectares, which was
acquired by the Corporate Debtor in July 2008. On 09.10.2019
the Applicant/ Resolution Professional received an email from
the Respondent requesting to conclude the
registration/conveyance in his favour in terms of the Agreement
for Sale of the said agricultural land dated 30.05.2017 entered
with the Corporate Debtor. The copy of the said email is
attached at p 32 as Exhibit ‘D’ and the copy of the said
Agreement of Sale dated 30.05.2017 is attached at pp.33-44 as
Exhibit ‘E’ of the IA.

The Corporate Debtor due to financial stress decided to enter
into the Agreement to Sale for the said agricultural land for a
total consideration of Rs.44,00,000/- (Rupees forty-four lakh
only). In terms of the said Agreement to Sale, the Respondent
was required to pay an amount of Rs.1,25,000/- (Rupees one
lakh twenty-five thousand only) upfront and rest of the amount
of Rs. 42,75,000/- within a period of 18 months from the date

of execution of the said Agreement for Sale.

The Respondent has paid out a total amount of Rs.41,65,000/-
(Rupees forty-one lakh sixty-five thousand only) by February
2018 against the total consideration of Rs.44,00,000/- (Rupees
forty-four lakh only), leaving a balance of Rs.2,35,000/-
(Rupees two lakh thirty-five thousand only) to the insolvency
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commencement date, as is recorded in the audited accounts of

the Corporate Debtor for the period ended 31.03.2019.

g) As per the clause 4 of the said Agreement for Sale, the
possession was supposed to be with the Responded on payment
of 50% of the sale consideration but the possession of the same

still continues to remain with the Corporate Debtor as of date.

h) Pending execution and registration of the Sale Deed in respect
of the said agricultural land, the Government sent a letter dated
19.03.2019 intimating the compulsory acquisition of the said
agricultural land for the purpose of irrigation and other
project(s). the copy of the said letter attached at pp.45-49 as
Exhibit ‘F’ of the IA. In view of the moratorium under section
14(1)(b) of the code, the said agricultural land cannot be
transferred /disposed of by the Corporate Debtor to Respondent.

i) The meeting of CoC was held on 25.11.2019 for the above-
mentioned matter and agreed to make an application to this
Tribunal to obtain necessary directions in this matter. The copy
of minutes of the said meeting of the COC are attached at

pp.50-59 as Exhibit ‘G’ of the IA.
The brief submissions on behalf of the Respondent are as follows:

a) The Corporate Debtor had purchased the agricultural land from
one Shri Jagjitsingh Jaswantsingh Oberoi by way of registered
Sale Deed dated 19.07.2008 for a consideration of
Rs.15,00,000/- (Rupees fifteen lakh only)

b) The Corporate Debtor was in the financial difficulty during the
year 2017 and the Corporate Debtor decided to dispose the
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agricultural land and raise funds to meet the statutory
obligations and other expenses/obligations of the Corporate
Debtor. The agricultural land was purchased by the Corporate
Debtor in 2008 but thereafter the land could not be put to use
for the Corporate Debtor’s business and as such was excess to
the requirements of the Corporate Debtor. The Corporate
Debtor was not utilising the said agricultural land for its

business.

The Respondent offered to purchase the said Agricultural land
in an arms length transaction and an Agreement to Sale dated
30.05.2017 was executed between the Corporate Debtor and
the Respondent wherein the parties agreed interalia the

following:

“4 that out of total consideration amount of Rs 44,00,000/ (Forty
Four Lakhs only), the purchaser will pay Rs 1,25,000/ to the
Vendor and further promise to pay the remaining amount of Rs
42,75,000/ within a period of 18 months from the date of

execution of this Agreement.

That the possession of the said Agricultural Land will be
delivered to the purchaser on payment of 50% sale consideration

amount to vendor.

11. ...Also it is agreed by the Vendor that they shall obtain and
procure all required documents at his own cost for the purpose of

execution of sale deed.

12. That the vendor agrees to apply for obtain and furnish unto
the purchaser all such permissions as may be necessary under

the prevalent laws for registration of sale deed.
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17... that after taking physical possession of land it will be the
responsibility of the Purchaser to deal with any party including
Government regarding transfer/sell and acquisition of land by
any government department, in such case Purchaser will take
the consideration of the said land and thereafter purchaser will

be liable for any consequences arising regarding the land”.

d) The market value of the agricultural land at the time of

purchase was Rs.20,64,000/- (Rupees twenty lakh sixty-four
thousand only) and the Respondent agreed to purchase for
Rs.44,00,000/- (Rupees forty-four lakh only), which is at a

significant premium and profit to the Corporate Debtor.

The Respondent has paid the consideration of Rs.41,64,000/-
(Rupees forty-one lakh sixty-four thousand only) out of
Rs.44,00,000/- (Rupees forty four lakh only) by February 2018

through normal banking channels in the following manners:

i. Rs.1,25,000/- (Rupees one lakh twenty-five thousand
only) on 30.05.2017 upon request of the Corporate
Debtor which is at p 10 at Exhibit ‘A’ of the Affidavit in
reply of the Respondent and also reflected in the Bank
Statement attached at pl1 as Exhibit ‘B’ of the Affidavit
in Reply of the Respondent.

ii. Rs.1,00,000/- (Rupees one lakh only) on 09.06.2017
towards the payment of service tax dues of Corporate
Debtor. The request of Corporate Debtor to the
Respondent in this respect is attached at p12 as Exhibit
‘C’ of the Affidavit in Reply of the Respondent. The
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challan for service tax paid by the proprietorship concern
of Respondent is attached at p13 as Exhibit ‘D’ Affidavit
in Reply of the Respondent.

Rs.1,09,300/- (Rupees on lakh nine thousand three
hundred only) on 12.06.2017 which is reflected in the
Bank Statement of the Corporate Debtor attached at p 15
as Exhibit ‘F’ of the Affidavit in Reply of the Respondent.

Rs.50,000/- (Rupees fifty thousand only) on 22.06.2017
upon request of Corporate Debtor which is attached at p
16 as Exhibit ‘G’ of the Affidavit in reply of Respondent
and also reflected in the Bank Statement of the Corporate
Debtor attached at p 17 as Exhibit ‘F’ of the Affidavit in
Reply of the Respondent.

Rs.1,30,000/- (Rupees one lakh thirty thousand only) on
10.07.2017 upon request of Corporate Debtor which is
attached at p 18 as Exhibit T of the Affidavit in reply of
Respondent and also reflected in the Bank Statement of
the Corporate Debtor attached at p 18 as Exhibit ‘J’ of
the Affidavit in Reply of the Respondent.

Rs.1,50,000/- (Rupees one lakh fifty thousand only) on
05.02.2018 upon request of Corporate Debtor which is
attached at p 20 as Exhibit K’ of the Affidavit in reply of
Respondent and also reflected in the Bank Statement of
the Corporate Debtor attached at p 20 as Exhibit L’ of
the Affidavit in Reply of the Respondent.

Rs.15,00,000/- (Rupees fifteen lakh only) on 06.02.2018

towards payment of service tax and upon request of
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Corporate Debtor which is attached at p 22 as Exhibit ‘M’
of the Affidavit in reply of Respondent. The Challan for
service tax paid by the proprietorship concern of
Respondent is attached at p 23 as Exhibit ‘N’ of the
Affidavit in Reply of the Respondent.

viii.  Rs.5,00,000/- (Rupees five Lakh only) on 06.02.2018
towards payment of service tax and upon request of
Corporate Debtor which is attached at p 24 as Exhibit ‘O’
of the Affidavit in reply of Respondent. The Challan for
service tax paid by the proprietorship concern of
Respondent is attached at p 25 as Exhibit P’ of the
Affidavit in Reply of the Respondent.

ix. Rs.15,00,000/- (Rupees fifteen Lakh only) on 15.02.2018
towards payment of service tax and upon request of
Corporate Debtor which is attached at p 26 as Exhibit ‘Q’
of the Affidavit in reply of Respondent. The Challan for
service tax paid by the proprietorship concern of
Respondent is attached at p 27 as Exhibit R’ of the
Affidavit in Reply of the Respondent.

f) The said agricultural land has been shown as an asset of the
Respondent in the financial statement for the F.Y. 2017-18
onwards which is attached at p 28 as Exhibit ‘S’ of the Affidavit
in Reply of the Respondent.

g) The Respondent also relied upon section 53A of the Transfer of

Property Act, 1882:

“53A. Part performance.—Where any person contracts to

transfer for consideration any immoveable property by writing
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signed by him or on his behalf from which the terms
necessary to constitute the transfer can be ascertained with
reasonable certainty, and the transferee has, in part
performance of the contract, taken possession of the property
or any part thereof, or the transferee, being already in
possession, continues in possession in part performance of the
contract and has done some act in furtherance of the contract,
and the transferee has performed or is willing to perform his
part of the contract, then, notwithstanding that 2[*** where
there is an instrument of transfer, that the transfer has not
been completed in the manner prescribed therefore by the law
for the time being in force, the transferor or any person
claiming under him shall be debarred from enforcing against
the transferee and persons claiming under him any right in
respect of the property of which the transferee has taken or
continued in possession, other than a right expressly provided
by the terms of the contract: Provided that nothing in this
section shall affect the rights of a transferee for consideration
who has no notice of the contract or of the part performance

thereof™.
Findings/Conclusion:
4. The legal issue which arise for consideration is as follows:

a) Whether the transfer of land in the name Mr. Ravindralal
Biharilal Shrivasta on the basis of unregistered Agreement of
Sale dated 30.05. 2017, in the books of accounts of Corporate

Debtor company amounts to fraudulent transaction?
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b) Whether the sale consideration of Rs44,00,000/ for 4 hectare of
land, as agreed in the Agreement of sale is inadequate or
undervalued in view of the Compensation awarded by the
Government of Maharashtra Rs.35,39,200 for 1.28 hectares of

land out of 4 hectares of land?

c) Whether the land is sought to be transferred to Related party of

Corporate Debtor?

Evidently the unregistered Agreement of Sale dated 30.05.2017
executed by the Corporate Debtor in favour of Respondent states
that the parties undertook the sale and purchase of Agricultural
land situated at Monza, Dahegaon-1, Gat No. 374/2, Tahshil
Ralegaon, District Yavatmal, admeasuring about 4 hectare.
However, the said land is being acquired by Sub Divisional Officer
& Land Acquisition Officer Ralegoan by notice of acquisition of
1.28 hectare of land out of 4 hectare of land on 14/12/2018 with
reference to Government decision of Revenue and Forest
department No. Ref.03/15/case No.34/A2 dated 12.05.2015,
30.09.2015 and 25.01.2017. The Government further decided on
the compensation of the land of about Rs 33,02,400 being gross
amount before 10% deduction for class II land. The government
also issued draft sale deed to be executed between the parties for
Rs35,39,200 being gross amount before 10% deduction for class II
land.

The terms and conditions of Agreement of Sale are completely
onerous and tailor made to suit the purchaser which contemplate
that the purchaser would acquire the land/deliver possession of
the same upon payment of 50% of the sale consideration

demonstrate that the document is a mere sham document. But no
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document on record has been shown to state that the possession

has been actually delivered to the Respondent.

This bench rightly ordered for a due diligence of the entire
transaction and sought for a fair value. The Due diligence report
clarified the aspect of market value of the said land. The relevant

portion of the Due diligence report is extracted below:

Para 10 “The value derived by the independent valuer for
compensation to be received for 1.28 acres of land is Rs.
35,39,520/- being the gross amount before 10% deduction for
class II land. Annexed hereto and marked as Exhibit D is a

copy of the Report of the Independent valuer.”

With the given factual matrix, we need to examine the
consequences of undervaluation, whether this transaction was
executed @Rs44,00,000/ for entire 4 Hectares is with an intention
to defraud the creditors in comparison to the quantum of
compensation of Rs. 35,39,520/- as awarded by the government
for 1.28 hectares of land ? In the present case, the transfer of land
was made between son and father which comes under the purview
of “Related Party Transaction” and the same also reflected from
document of Agreement of Sale dated 30.05.2017 attached at
pp-33-44 as Exhibit ‘D’ of the Application. Based on the
submissions made by the parties, it not difficult to come at the
conclusion that the transaction made between the Corporate
Debtor and Respondent is the “Related Party Transaction” and
indeed a fraudulent transaction to defraud the creditors of the
Corporate Debtor and has no effect of Sec43 of I & B Code, which

contemplates two years look back period.
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SEVERAL OTHER RELATED ISSUES:

9. The Resolution Professional has filed another IA 1359/2020 based
on the transaction audit report summarising several transactions
to be preferential under sec.43 of the I & B Code, 2016, which
included the present transaction, but unilaterally came to a
conclusion that this being a preferential transaction is beyond the
two year look back period and hence cannot be termed as
preferential. The observations of RP at para 14 of the IA is as
follows:

“That it is observed that the CD sold land at Dahegaon Dist.
Yavatmal, Maharashtra, to Shri RL Shrivastava at a profit, for an
agreed sale price of Rs. 44,00,000.00. However, in the opinion of
the Applicant, it is imperative to find out fair market value of the
said land at relevant time to examine whether the price of the said
land was understated and, if so, said transaction could be regard
as undervalued transaction u/s 43 of the Code. Further, the said
transaction was committed by agreement dated 30.05.2017, i.e.
more than two years prior to commencement of IRP on and from
August 2019 and, hence the said transaction could be outside the
mischief of section 43 of the Code. However, said transaction
could be brought within the aegis of sec 66 if it is found to be
fraudulent. Further, if the said transaction was done in the
ordinary course of business, it will not be within the realm of
section 43. In that view of the matter, the said issue may be
permitted to be gone into with the help of professional expert in

this regard.”
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It is also found from the Transaction Audit report of Vijay

Engineering Enterprises Private Limited which expressly declares

at para 4.1.2 of the report as follows:

4.1.2 Srivastava Construction Company (Credit balance of Rs.

19,98,527.58-)
The above balance consists of following accounts:

Party Amount Cr./Dr. | Reference
Shri R.L. Shrivastava Rs.2,35,700.00 Dr. 1.
Shrivastava Rs. 87,975.00 Cr. ii.
Construction
SCC (Nagpur) Rs.15,46,567.58 Cr. iii.
Srivastava Rs.5,99,685.00 Cr. iv.
Construction Company
(Awarpur)

The above mention accounts are all proprietorship concerns of Mr.
R.L. Shrivastava who is father of Vijay Shrivastava, Director of

VEEPL.

1.

11.

Shri R.L. Shrivastava, (Debit Balance of Rs. 2,35,700.00/-)

The corporate debtor agreed to sell a plot of land at
Dahegaon Dist. Yavatmal, Maharashtra, to Shri RL
Shrivastava at a profit, for an agreed sale price of Rs.
44,00,000.00. An Agreement for sale was executed between
the parties on 30th May 2017 which was notarised on 1st
June 2017.The agreement was made on a stamp paper of
Rs. 100/-. The agreement was neither registered nor due
stamp duty was paid against the transaction. Thus this
appears to be a transaction on paper without effecting

transfer of title to the purchaser.

The discussion and summation in the foregoing paragraphs and

conclusion of the first issue with regard to creating book entries
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basing on unregistered/Notarised Agreement of Sale in the books
of Corporate Debtor is fraudulent in nature and the motive in
creating book entries showing transfer of fixed asset even before
execution of a proper Registered Sale Deed is with an intention to
defraud the creditors. The said entries were created in the books
by the Corporate debtor to secure the rights of the
buyer/Respondent even before execution of registered Sale deed, It
can be seen from the records that the Respondent was a Related
party being a shareholder holding 9000 shares in the Corporate
Debtor Company and that the alleged Agreement of Sale was
executed by M/s Vijay Engineering Enterprises Pvt. Ltd through
its duly constituted Power of Attorney Shri Vijay Shankar s/o
Ravindralal Shrivastava who is none other than the Respondent
herein. The first page of the agreement of Sale is reproduced

below:

- °of May 2017 at Nagpur. -
55 T =—————— 3 =

a - s y -
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Further the shareholding of the Respondent in Corporate Debtor is

as follows:

VHAY ENGINCLRING ENTERPIISCS PRIVATE LNMITED
2 the part of Shext for Financial Year 31.03.2020
Schedule 1
Share copitad
Shase Ca; 208
[ et Number Asrvouwnt Mumber
jRuthoresesd
* quety Sha f 10 h
' Quety Shares o eac 250.000 2_S00.000 250,000 2.500,000
ssued
Cauity Shares of 10 cach 216,300 2,164,000 216400 2,168,000
L1648,
Subscribed & Paid up
faunty Shares of 10 cach fuity paid 216 300 2,164.000 216,400 2,164,000
l Totat 1 5

Reconciliation of the number of shares 21 the beginning and at the end of the r
[ Particutars 2019-20 : 19
Number T -
|
‘snr..l. = outstanding at the bewnning of the year 216400 2,164,000 216,400 2.164.000
o3 issued v - . - - = 7] =

!Ul."ri outstanding at the o 216 400 2164 000 216 400 2. 164000
Shares in the company held by each shareholder holding more than S shares
Name of Sharcholaer 201520 S s
Shares held el
9,000 a%, 3, 000 a%)
€.000 3% 5,000 3%
= =8.000 7% <8.000 7%
= €1.200 = 61,200 255,
| = d 56,200 2% 56,200 26%]
Seicon Logiatics vt Lid 26.000 12% 26.000 12
|

EATT

= AT
» 52 ~
4 -\

We also need to refer to the definition of Related Party as defined

under the code. Sec 5 (24) (a)is as follows:

Sec.5(24)

“related party”, in relation to a Corporate Debtor,

means-
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(a) A director or partner of the Corporate Debtor
or a relative of director or partner of the Corporate
Debtor;

(b) ;

( C) ,. ,. ,. ,. ,. ,. ,.

The above facts demonstrate that fraudulent book entries were
created with a motive to prefer the Related party and to defraud the
creditors. This bench opines that the entire transaction is

fraudulent transaction under Sec 66 of the Code.

With regard to the second issue with reference to undervaluation,
we need to examine the government valuation of Rs. 35,39,200 for
1.28 hectares out of 4 Hectares of land being gross amount before
10% deduction for class II land and compare to the agreed sale
consideration of Rs44,00,000/ for entire 4 hectares as per the
impugned unregistered Agreement of sale. We are of the opinion
that the transaction is clearly denuded with the value and worth
and undervalued. The index of market value fixed by the
Government is the indicator which shows that this transaction is
not only fraudulent to prefer a Related party, but is also an
Undervalued transaction. [(Rs.35,39,200/1.28) X4] =
Rs.1,10,60,000, is the fair market value of total 4 hectares land,
whereas the said land is purported to be transferred at
Rs.44,00,000. Hence, the quantum of undervalued transaction

works out to Rs. 75,20,800/-.

This bench also notes that the GST due payable by the Corporate
Debtor are being shown as paid by the Respondent, the amounts
paid towards GST dues cannot be construed/set off as part sale
consideration and to claim rights under the unregistered

Agreement of Sale. These are essentially independent transactions
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and are to be dealt independently. The claim of the Respondent to
set off the GST dues payable is rejected.

The unregistered Agreement of Sale contemplates forfeiture of
monies paid towards sale consideration in case of failure to
execute a registered Sale Deed. Hence this bench orders forfeiture
of monies paid towards sale consideration. Clause 6 of

unregistered Agreement of Sale is reproduced hereunder:

Clause 6 “That the purchaser is bound to execute the
execution and Registration of sale deed within the
period of 18 months from the date of execution
agreement to sale. That, if due to any reason if the
purchaser fail to execute the execution and Registration
of Sale Deed within the period of 18 months, in that
case, the vendor has right to forfeit the entire amount
received from the purchaser and no any case is liable to

repay the said amount.”

The Respondent has misrepresented and fraudulently claimed the
said land without a registered sale deed in the records of Govt. of
Maharashtra and is further claiming compensation in the absence
of any valid title. The records of the Govt. of Maharashtra capture

his name as the owner is reproduced hereunder:
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16. Therefore, it is declared that the agreement of Sale dated
30.05.2017 is hit by Sec 66 of I & B Code as fraudulent
transaction and is an undervalued transaction under sec.45 of the

Code. Sec 66 and sec45 are reproduced below:
Sec.66
Fraudulent trading or wrongful trading.

66(1) If during the corporate insolvency resolution process
or a liquidation process, it is found that any business of
the corporate debtor has been carried on with intent to
defraud creditors of the corporate debtor or for any
fraudulent purpose, the Adjudicating Authority may on
the application of the resolution professional pass an
order that any persons who were knowingly parties to
the carrying on of the business in such manner shall be
liable to make such contributions to the assets of the

corporate debtor as it may deem fit.

(2) On an application made by a resolution professional
during the corporate insolvency resolution process, the
Adjudicating Authority may by an order direct that a
director or partner of the corporate debtor, as the case
may be, shall be liable to make such contribution to the

assets of the corporate debtor as it may deem fit, if—

(a) before the insolvency commencement date, such

director or partner knew or ought to have known that the
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there was no reasonable prospect of avoiding
the commencement of a corporate insolvency resolution

process in respect of such corporate debtor; and

(b) such director or partner did not exercise due diligence
in minimising the potential loss to the creditors of the

corporate debtor.

3. Notwithstanding anything contained in this section, no
application shall be filed by a resolution professional
under sub section (2), in respect of such default against
which initiation of corporate insolvency resolution process

is suspended as per section 10A.
Section 45 of the code is as under:

“45. (1) If the liquidator or the resolution professional, as the
case may be, on an examination of the transactions of the
corporate debtor referred to in sub-section (2) determines that
certain transactions were made during the relevant period
under section 46, which were undervalued, he shall make an
application to the Adjudicating Authority to declare such
transactions as void and reverse the effect of such transaction

in accordance with this Chapter.

(2) A transaction shall be considered undervalued where the

corporate debtor—
(a) makes a gift to a person; or

(b) enters into a transaction with a person which involves the

transfer of one or more assets by the corporate debtor for a
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consideration the value of which is significantly less than the

value of the consideration provided by the corporate debtor,

and such transaction has not taken place in the ordinary

course of business of the corporate debtor.”

17. The impugned transaction is also hit by Sec 48 & 49 of I & B code.
Sec 48 specifically provides that the Adjudicating Authority is
empowered under sec.45 (1)(b) of the code, to order for release or
discharge (in whole or in part) any security interest granted by the
Corporate Debtor. Sec 49 further empowers the Adjudicating
Authority to nullify the affect of such transaction which purported

to defraud creditors. Sec 48 & 49 are reproduced below:
Sec.48

The order of the Adjudicating Authority under
sub-section (1) of section 45 may provide for the

following:—

(a) require any property transferred as part
of the transaction, to be vested in the corporate

debtor.

(b) release or discharge (in whole or in
part) any security interest granted by

the corporate debtor;

(c)require any person to pay such sums, in
respect of benefits received by such person, to
the liquidator or the resolution professional as
the case may be, as the Adjudicating Authority

may direct; or
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(d) require the payment of  such
consideration for the transaction as may

be determined by an independent expert.

Sec 49 Transaction defrauding creditors

Where the corporate debtor has entered into an
undervalued transaction as referred to n sub-section
(2) of section 45 and the Adjudicating Authority is
satisfied that such transaction was deliberately

entered into by such corporate debtor—

(a) for keeping assets of the corporate debtor beyond the
reach of any person who is entitled to make a claim

against the corporate debtor; or

(b) in order to adversely affect the interests of such a

person in relation to the claim,
the Adjudicating Authority shall make an order—

(V) restoring the position as it existed before such
transaction as if the transaction had not been entered

into; and

(ii)  protecting the interests of persons who are victims of

such transactions:
Provided that an order under this section—

(a) shall not affect any interest in property which was

acquired from a person other than the corporate debtor
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and was acquired in good faith, for value and
without notice of the relevant circumstances, or affect

any interest deriving from such an interest, and

(b) shall not require a person who received a benefit from
the transaction in good faith, for value and without
notice of the relevant circumstances to pay any sum

unless he was a party to the transaction.

18. In the backdrop of narrated facts, this bench refers to the
Judgement of Hon’ble Supreme Court in Anuj Jain (Interim
Resolution Professional for Jaypee Infratech Limited) Vs Axis
Bank limited, 2019 SCC Online SC 1775, wherein it was held
at para 29.1 that the Adjudicating authority may look at the
intent of such undervalued and fraudulent transaction and
conclude basing on the facts and inquire whether such
transaction is undervalued or fraudulent in nature. In the instant
case it is proved beyond doubt that the Unregistered Agreement of
sale is indeed fraudulent to prefer Related party and to defraud
the creditors and was grossly undervalued to benefit the Related
party.

19. This Adjudicating Authority doth order as follows :-

a. The wunregistered agreement of sale dated 30.05.2017 is

declared null and void under Sec 48 & 49 of I & B Code;
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b. The amount of Rs. 1,25,000/- towards advance sale
consideration paid by the Respondent No.1 is forfeited;

c. The impugned transaction is declared to be fraudulent and
undervalued transaction;

d. The impugned transaction is a Related party transaction.

Accordingly, in view of the above observations, IA is dismissed.

Sd/- Sd/-
Rajesh Sharma Suchitra Kanuparthi
Member (Technical) Member (Judicial)
19.05.2021
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