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IN THE MATTER OF

SHREE BHAWANI PAPER MILLS LIMITED
Shree Bhawani Paper Mills Limited, 33.
Drvanand Marg, Allahabad-21 1002, Utar Pradesh.

cessanerssesnd COPporate Debtor)

JUDGMENT/ORDER DELIVERED ON 13.02.2018

Coram ' Hon ble Shri H.P. Chatarvedi, Member (.J)

For the Petitioner : Sh. Navin Sinha Semor Advocate alongwith
Sh. Rahul Chaudhary, Advocate.

For the Objector I Sh. Arun Prakash, Advocate for Bank of Baroda

“h. Abhishek Anand, Advocate Tor IMFARC Pyt
Lid. { Secured Creditor)

ORDER

Fhe present petition is preferred before this Court under Section 10 of the
Insolvency and Bankruptey Code, (for brevity the "Code”) with such prayer for
initiation of Insolvency Resplution Process against the Applicant Company and 1o
issue necessary directions for effecting the moratorium under Section 14 of the

L ode.

r Briel facts of the case which are necessary [or disposal of the present petition

ure stated s under!

. Dunng the FY 2005-06, the Corporate Debtor undenook modemzation
and expansion priject costing /Rs.65 Crores by availing Term Loan from

the Indian Bank and the Bank ol Baroda, for installation ol o new 170
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TPD waste paper based pulp mill and similar capacilty new paper
machine (PM-3) which was financed by the term loan ( TL-111) of Rs.24
crores was sanctionad by Indinon Bank and 24 crores as sanctioned by the
Bank of Baroda, balance from Rights lssue of Rs. 13 ¢rores and internal
aceruals in 2005, The Indian Bank had reset the interest rate from time
o time upto December, 2011 to 11.50% pa. but increased the interest
rite from November, 2010 1o 14.50% p.a., in contravention with the

agreed terms of the aforesuid loan.

he total cost of project, after time and cost overrun was Rs. 79 crores as
against Rs.63 crores us funded by banks Term Loan I & IV of Rs.24
crores. Rs.2.50 ¢rores cach Bank of Baroda & Indion Bank woralling to
R 53 crores and balance Rs, 26 crores from Rights Issue, Promoters and
intemnal nccruals. The new Paper Machine and Waste Paper De-Inking
Plant were commissioned during the vear 2007 and the production started
in 2008, Al the same time, the price of International Newsprint was (@
UISD 900/~ pmt and Customs duty was prevailing G 5% thereon. In July,
2008, the Government removed customs duty on newsprnt. However,
by the time, production of Newsprint could stabilize, international price
of newsprint fell from USD 900 1w US1Y 430 by February, 2009, causing
unrestricted import and glut in domestic market. The price ol domestic
newsprint fell down which resulted in sales price becoming lower than

the cost of production.

Pue to collapse of Lehmian Brothers in 2008, the global economy fell
into the severe recession which drastically affected the newsprint market
and paper industry thereby leading the Corporate Debior also Into severe

ceopnomic crisis. During that period, the imports of paper products
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were cheaper than the domestic prices of the same, which lead to

unmn sary nile up of newsprint in the domestic market.

In April, 2010, due o Pollution Control Board (PCB) directives, the
Corporate Debtor had to shut down operations ol its existing 50 TPD
agro pulp mill which adversely affected the overall production of the
Corporate Debtor in FY 11, FY 12 and FY 13, As per the PCB directivies,
a Chemical Recovery Plant (CRP)Yof 120 TP was successfully installed

in July, 2012,

In May 2011, in order 1o stabilize the finances ol the Corporate [ebtor,
the Promioters divested 50% of their stake 1o the new co-promolers i.e.
Shri O.P. Goenka & others and infused Rs.23 crores in the form of equity
and debt. However, due charge of high interest rates by the banks,
substantial amoeunt of the said infused money wus used in paying the
accumulated dues of the Banks. Out of R<.25 crores, Rs.17 crores was
used in the clearing bank dues and only remaining amount of Rs.8 crores
was left with the Corporate Debtor for running its operations. Owing 10
aon-payvment of bank dues, the bank of Baroda & the Indion Bank
declared the Corporate Debtor's account as o Non performing Asset

(NPAYon 31.12.2002 and thus suspended the account,

In view of the ahove mentioned circumstances, the Corporate Debtor hud
carlier filed a reference application (numbered as Case No.19/2013)
undir Section 15011 of Sick Industrial Companies (Special Provisions)
Act. 1985 (SICA}in January, 2012 before the Hon"hle BIFR seeking for
declaration of the unit as a Sick Industrinl Company. In its hearing dated
26.09.201 3, the BIFR plessed to declared the Corporate Debtor, s a sick

industry under Section 3(1)o) of SICA and appointed the Bank of
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Baroda as the Operating Agency (OA) Uls 17(3) under the provision of
the At for preparation of rehabilitation scheme for the Corporate Debtor.

The BIFR further pleased to issue following directions: -

i) The Corporare Debror shall prepare a fully tied up draft
rehabifitation scheme (DRS) within four weeks and submil
the same fo OA, with g copy o the Board,

it) The OA shall examine the DRS prepared by the Corporate
Debror within further six weeks ™ time amd hold o joint
meeting of all the stakeholders to consider the Corporate
Diehor s RS ane submit a report with a fully tivd wp DRS,
if it emerges

iii) The Corporate Debtor shall not dispose of any of iy assets
as per provisions of Section 22 of SICA without prior
apyrroval of the Board

Accordingly, the Corporate Debtor Company prepared a drafl
rehabilitation Scheme (DRS) and submitted to the operating agency and

other stakeholders on 24® October, 2013, and a copy marked to the BIFR,

It is contended that the Indian Bank has already sold its loans o JM
Financial ARC Private Limited in Maorch, 2014 by entering into o formal
agreement on 28" March, 2014, Thereafier, the Corporate Pebtor
Company received a notice under Section 13(2) of the Securitisation and
Reconstruction of Financial Assets and Enforcement of Security Interest
Act, 2012 an 4™ July, 2016 form J M Financial ARC Privane Limited and

from the Bank of Baroda on 3™ July, 2016,

During the year 20135, the Uttar Pradesh Government came up with a new
rehabilitation policy for revival of Sick Industrial Units registered and
declared sick by the BIFR sinee 1993 vide its Ovder (GO) no. 1 701/77-1-
N5 HNBIFRYOSTC dated 7" December. 2015 The Pradeshiya
Industrial & Investment Corporation of Uttar Pradesh Limited (PICUP)

was nominated as Nodal Agency for such purpose. As the Corporate
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Debtor Company was eligible for aforesaid rehabilitation package ol
Lttar Pradesh Government, hence, it submitted o detailed Rehabilitation
Ceheme to PICUPR and to the Bank of Baroda as well as 1o the IMFARC

on 8" April, 2016

As per the averments made in the present petition the accounts
department und certain properties of the Corporate Debtor Company
were seized by the $DM, Rae Bareli on 26.09. 2016 in order 1o secure the
pavment of electrivity and other labour dues. Hence, the Corporate
Debtor Company filed a Writ Petition No 51891 of 2016 and
accordingly, the demand notices were kept in abeyance by the Hon'ble
High Court of Allahabad, however, the SDM, Rae Bareli did not release

the Corporate Debtor’s properties.

(L is contended that J M Finaneial ARC Pt Limited also liled an O.A.
393 of 2017 by seeking for issuance of a recovery certificate for an
amount of Rs.176,45,44,828.43/- (Rupees One Hundred Seventy-Six
Croves, forty-five laes, forty-four thousand, ecight hundred and
twenty-cight and forty-three paise only) belore Debis Recovery
Iribunal. Allahabad on 03.06.2017. Thereafter, the Bank of Baroda also
filed an O.A. 502 of 2017 by seeking for the issuance of i recovers
cortified for an amount of Rs,150,90,09,.351/- (Rupees Une hundred fifty
crores. ninety lacs. nine thousand, three hundred and fifty-one onlv) on

17.07.201 7 before Debts Recovery Tribunal, Allashabad.

It is submitted that in absence of any cash flows and due 1o the aforesaid
reasons, the Corporate Debtor Company does nol possess necessary

financial reserves for making repayment of the debt owed by it
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For the aforesaid reasons and facts and circumstznees, of the Corporate
applicint/corporite debtor company, it has (o file the present application
for initiation of the Corporate Insolvency Resolution Process in respect

of the Corporate Debtor under Section [0 ol the | & B Code, 2016.

As per the part 11 of the present Application filed in Form-6 and under
Rule 7 of the Insolvency and Bankruptey ( Application to Adjudicating
Authiority) Rules 2016, Ms. Anju Agarwal has been nominaed as the
proposed Interim Resolution Professional, the details of Part 11 of the

application are being reproduced here as under:

PARTICULARS OF PROPSOED INTERIM RESOLUTION
PROFESSIONAL

'NAME  ADDRESS,  EMAIL | Name; Ms. Anju Agarwal
ADDRESS, IDENTIFICATION

SNUMBER AND THE ﬂ_d.-_d.__[:ﬂl:i;!-_' | o, SES DDA I:llllb.
REGISTRATION NUMBER OF | Hauz - Khas,  New  Delhi
‘I'I [ PROPOSEDY INTERIM | TRUTO

RESOLLTICN o .
Emailr anjui@asceroup, in

PROFESSIONAL.
Registration Number:
IBBLPA-G0AP-PO0T06/2017-
201102013
e ——

PARTICULARS OF FINANCIAL/OPERATIONAL DEBT
|CREDITOR WISE, AS APPLICABLE]

NAMES) OF FINANCIAL [ The names of the Financial
OPERATIONAL {reditors are annexed herewith
CREMMTOR(S) as Annexure (F).

Ihe names of the Operationa
Creditors are annesed herewith
as Anmexure ().

ADDRESS OF  The addresses of
CORRESPONDENCE OF THE | correspondence of the Financial
FINANCIAL OPERATIONAL | Creditors are annexed herewith |
CREEDITOR(S) as Annexure ().

|

TOTAL DEBT RAISED AND | The detals of the total amount |
AMOUNT IN DEFALILT of debt raised and the amount in
default with respect of Finangial
| Ureditors is annexed herewith as
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| Annexure (1).

‘4. ‘ DATE  WHEN THE | The dates when the finuneial ;m:E|
FINANCIAL/OPOERATIONAL | operational debts were incurred

annexed herewith and marked as |

‘ DEBRT WAS INCURRED | by  Corporate  Applicant s |
Anncxure (k).

5. PARTICULARS OF SECURITY | The particulars of security held,
HELD, IF ANY, THE DATE OF | the date of its creation, s
TS CREATION, TS estimated value as per the
ESTIMATED VALUE AS PER | creditor and the copies of the
THE CREDITOR | certificate  of  registration  of
charges issued by the Registrar
Cof Companies, Kanpur. ‘

CERTIFICATLS F
REGISTRATION OF
CHARGE AS FILED WITH
THE  MINISTRY  OF
| CORPORATE  AFFAIRS s

uninexed herewith and marked as
Annexure (k-1),

6 ‘ DETAILS OF RETENTION OF Not Applicable
TITLE ARRANGEMENTS (IF
ANY ) IN RESPECT OF GOODS
10 WHICH THIE

‘ |OPERATIONAL DI

REFERS

7. RECORD OF DEFAULT WITH | Not Applicable
‘ THE FNORMATION

UTILITY, IF ANY

8 LIST  OF  DOCUMENTS  SNo. Particulars of
ATTACHED o THIS H ‘Ldmumm
|

APPLICATION IN ORDER TO
PROVE THE EXISTENCE OF . | Copy of the notice
FINANCIAL/OPERATIONAL under |3(2) of the
DEBT AND THE AMOUNT IN ‘ ‘ SARFAESI Act, 2002

DEFAULT isswed by ) M|
Financial ARC Private
| Limited 15 annexed

herewith s
“Annesure (L), |

| 2. Copy of the notice |
under 13(2) ol the
‘ SARFAESI Act. 2002

issued by Bank of
Barodo 15 annexed ‘
‘ herewith as

= Annesure (M)™.
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| Copy of |

Invoices/ Demand
Natices served by the
Operational Crediors

on  the Corporate
Debiors 15 annexed
herewith as

“Annexure (N,

Y \ Copies of the Ledger

b

showing the
dues/defaulis of
Power  Corporation,
Uinsecured  Creditors,
'Loans and  Advance
from Related Puarties,

Sevurty Dleposit
( Dealers), ES]
Pavable, PF Payable,
| Creditors for
Chemicals, Creditors
lor Waslepaper,

Contractors  Account,
Creditors for Gendral
Store.  New  Project
Advances, Creditors

fior Imported |
Wustepaper.
Retention Money,

Creditors for Services,
Creditors for Spares.
Iransporters,

Creditors  Tor Wheiat
Straw, Advertisement
nnid Publicity,
Creditors for Bagasse,
Interest  Pavable  on
|Ledger Account,

Creditors for Packing
Materials,  Creditors
for Raw Matenals,
Dies ol  Bhusi,
Creditors for Power

VAT & Service Tax

and Fuel. Dues -L}f‘

payahle under RCM is
pnnexed herewith as
“Anneiure (m"
Colleetively.

Copies of the Audited
Financial  Sutements
( Balance Sheat) of last

Cwo vears is annexed ||
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herewith as |
“Annexare ().

6, ' Copies of Provisional |
Financl  Statements
(Balance Sheet) ol last
14 days ol the current
fingncial  vear s
panexed herewith as
‘ ‘ “Annexure ()7 ‘

as on 24" Aupust,

| 2007 s annexed ‘

herewith as
I S Annesure (R)7.

" 7 Kratements of Alfairs |

During the course of hearing this Court felt appropriate 1o it
comment of the other creditors of the Corporate  Debtor

Company/ Applicant in respect of admission of the present petition.

The learned counsel appearing for Secured Creditor M/s IMEARC
during the course of hearing. informs such that the Secured Creditor Mis
IMFARC is having no objection for admission of the present | & B

petition.

Notwithstanding the above the Financial Creditor Bank of Baroda has
raised some objections in respect of the up-ro-dute valuation réport af
the secured immovable assets, which is reported as s not been filed
along with the present application. It wax further comtended that the
corparare applicant debtor is vequired 1o furnish the total debr ratsed
and the amount in defaudt while filing of the present application. It is also
itated that in the present case, the amount in defanli fias been wrongely
mentioned by the applicant as the ameunt i defiult due to Bank of
Baroda by the applicant (Annexure Nof, page 101 i mentioned s

Rs. 120.74.83.629~ whereas, the aetwal amount in defaull as per the
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present objector Bank of Baroda (as in QA 302 of 2017 fited by it on
I 707,200 71 before Debt Recovery Tribunal, Allahabad, s 1o the tune of
Ry, 150.90,0% 351/ Mareover, even the procedural mandate oy per
Form 6. Part-1l under Section 10 of the Code read with Rule 7 of the

Rules, the applicant is required to mention about the dale a to wihen thee

financiatoperational debt ncurred, which allegedly is not complivd

with

In contra to the above stated ohjections of the Bank of Baroda the
Corporate Applicant filed its Rejoinder Affidavit contending that the
Corporate Applicant has properly fumnished all relevant details of debis
which are required in support of an Application to be filed under Section
10 of the | & B Code, 2016. The corporate debtor has also provided the
valuation and details of the movable and immovable assets of the
propertics as required, whereas, the issue of up 1o date valuation is
concern, it is by the IRP, who is expected to prepare it in terms of the
Regulation 27 of the Insolvency and Bankruptey Bowrd of India
(Insolvency Resolution Process for Corporate Persons) Regulations,
2016 and as per the order's of this Tribunal may pass in view of the

Regulation 27 of Regulation, 2016.

It is further contended that the petitioner has mentioned about the details
of debis cautiously as per the Balance Sheet maintained by the Corporate
Applicant, whereas. the difference in the total amount 1% found duge 1o the
sale reason that the Banks have impesed heavy penal interest causing
variation which are not acceptable to the Corporate Applicant/Corporate

Debtor Company.,
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The malice on the part of the objector bunk can also be seen [rom such
facts that. in its notice under Section 13(2) of the Securitization and
Reconstruction of Financial Assets and Enforcement of Security Interest
Act, 2002, dated 29" July, 2016, it mentioned the total debt as
R 1.15,18.00.528.42/-  which wus increased  exorbitantly 10
Rs.1,50,90,09,351/- just within the period of one vear. Moreover, the
Sratement of AlTairs filed by the petitioner as Annexure R 10 the present
Company pelition clearly mentions the claimed amount by the bank as
is.1.50.90,00,351/- therelore there is no irregularity in filing of the
present application by the petitionar under Section 10 of the Insolvency

and Bankruptey Code. 2016,

It is submitted that the corporate applicant has provided all the relevant
information as required in form 6 of the Insolvency and Bankruptcy
( Application (o Adjudicating Authoritv) Rules, 2016, whereas, the
Statement of Affairs filed by the petitioner as Annexure R to the
Company petition ¢learly mentions the date on which the debts neurred
i terms of Rule 7 of the Rules, 2016 and further the Charge Registration
Centificate 1ssued by the Registrar of Companies annexed as Annesure

k-1, corroborates the sume bevond any doubts.

The petitioner by moving a Misc, Compuny Application sought « liberty
from this Tribunal to bring on record o chart showing particulars of
Security, Date of its Creation and the Estimated Value so as o add-on
the Statement of Affairs for ready reference of this | lon ble Tribunal. A
copy of the chart showing Particulars of Security. Dale of its Creation
and the Estimated Value has been filed and marked as Annexure No. RA-

| to this aiTidavit.
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During the course of hearing and having heard the leamed counsel for
hoth parties this Coun vide its order dated 14122017 felt necessary 1o
seek some more clarification in respect of the present application, those

are necessary for its disposal, hence, are stated as under.

I.  As per the presemt application the amount of debis
towards Bank of Baroda by the applicant {Annexure
Nood, page 101) has been stated by applicant as
Rs.121,74,83,629/.~, whercas, the amonnt in default as
mentioned by the objector Bank in O.A. 502 of 2007 on
17.07.2017 before Debt Recovery Tribunal, Allalabad,
is fo the twne of Rs 50,9009 351 Since there is
material discrepancy between such amounts of defaules
whether it would attract the preposition laid down by the
principal  Bench in the Unigreen  Giobal  Private
Limiited !

2 As per material available on record Shri Girish Tandon
and Shri Alankar Tandon being the directors of the
Corporate  Applicans Company, stood as invilividual
Guarantor to secure the loan debis, Whetler they are
tegally required to disclose their personal wssens and
properties in relation to secured debis related to ahjector
Bank of Barada in the light of Hon'ble Hen'ble
Allahabad High Court Judgement in the matter of
Sanjeev Shriyvia Vs State Bank of India wherein it has
been held personal guarantors are also covered by
Section 10 and 14 of the Code, therefore whether the
details of the assets of the such guarantors must he
incorparated in the application preferred under Section
10 of the 1& B Code or otherwise.

Further whether the personal assets of director af
company are fo he disclosed keeping in the view of
Honble Supreme Court's divections isswed fo director
of corporate debtor company in the maner Chitra
Stharma Vs Union of Tndia,

3. In the present matier Valuwation Report {5 filed in the
rejoinder affidavit of the applicamt in reply to the
abjections raised by Bank of Baroda. Till such report is
admitted in the record as annexure fo the application
and regularized by court, whether application can be
Sfound as complete?

In response to the above mentioned queries Mr., Girish Tandon as being
the Managing Director to the Corporate [ebtor Company filed his

rejoinder affidavit, clarifying the objection and query raised and
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provided the information’s sought for by this Court which is reproduced

hereunder:

“That in compliance whereby the applican pelitioner craves

liberty of this Hon'ble Tribunal to clarify the queries raised by this
Triburncl vide order dated 14 122017 as the following.

i

i

L

In reply 1o the Query No. | and No. 3 as rogardy to the discrepaney
int the lrability outstanding towards the Bank of Barody, as alleged
by them in Counter Affidavir is concerned it i whelly irvelevant for
the purpase of preseat proceedingy, moreover, the safd discrepancy
has been sufficiently explained in para ne 5 of the Rejoider
Afficervit forming Integral part of the presént company petition.

Tor roiterate in part 11 of the Application Uls [0 of the fnyolvency &
Bankrupicy Code, 2016 the applicant has mentioned the Habiity
ontstanding towards Bank of Bareda as Rs. 1,21 74.83,629 artd
add. this is ax against the notice givent Uiy 13¢2) of SARFAEST Act,
12 dated 29.06. 2016 wherein the labilite has been mentioned ax
Rs | 15 1809528 42 - & wdd. In prara 5 of Rejoinder Affidavit the
applicant has disputed their enhanced amount claimed in Oviginal
Application before DRT but artributing the increase to arbitrary hy
acedition of fterest, still in the statement of affuir al page 438 of
application (Annexure R the amount pavable 1o hank has been
shieowr aey Ra, 1,50,90,09 351/~

Bevides the above in so far as proceedings Uy 10 of the Code, 26
it is bievond dispute that the liabiliny exceeds the preseribed statutory
limits. Moreover. the Debt Recovery Tritunal has also determined
thee liahifine of the applicant,

Whether Annexires and contents of the Rejoinder Affidavit can be
treated as part of main application, regarding valuation of the
security refirable to column 3 of part HE af the application resrards
miay be supplied that as per the estimation of the creditor alopgwith
the copies of the certificates of registration af churges issued by the
Rewgistrar of Companies, Kanpur

The applicant has duly firnished the derails of securifies s
alongwith certificare of chares Annexure No K - ar peage o, 33 o
224

As regardy to valuation reference muay be made 1o paragraph 6 of
the refoinder affidavit and annexure no.RA-1 in rejoinder afficlavir,

Ax on the date when the application was pressed and the matter was
considered by this NCLT the valuation requived stood furnished, on
affidavit thongh not essentially a part of the application even i it &
assumed to be omission in the application, the said omission stodod
rectified & complied with in RA-1 1o the Rejoinder Affidavit also
being part of record and the requirement Jas heen substantiolly
complied with, he procedural omission would pot lead to dismizsal
af the application. Furthermore. even for the purpose of the
application, valuation of the assets have no refevance oy e
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exercise is to b follawed by the IRP in terms of Regulation 27 of the
Insolvency and Barnkruptoy Board of India (Inselvency Resolution
Process for Corporate Persons) Regulations, 2006 within 7 days of
15 apapronrl ment,

k., I addition to the above it s relevant 1o moention heve that the
Judgment of the Unigreen Global Pyt Led. v Punjab National
Hank & s, came to be chalfenged hefore the Hon hle National
Company Law Appeliate Tribunal, New Delhi in Company Appeal
(AT tlnsolveneyt Noo8& T of 200 7 which hax been docided in terims of
the ovder dated 01122087 wherehy the arder dared 08,03 2017
passed v the Principal Bench was set aside and the caye has been
remitted back 1o the adindicating authority fo decide a fresh. Copy
of the Jdudgment dated OF, 122007 passed in Company Appeal (47)
f(insolvencyvi No X1 of 207 by Hon 'be National Compeony Law
Appeliate Tribunal, New Deflii & being filed herewith and marked
as Annexury No.CL-1 1o thiy Affidaviz,

Query No.2

Lo Inso far ax the personal assets of the Guarantors of the congrany
are concerned the presevibed form does not requive any such
infarmtion ta he furnizhed such information might become relevant
as and when provisions of Insolvency and Bankruptey Code becomy
applicable amd are imvaked against the Guarantors. Even tewday
despite DRT having determined the Habiliry same & liahle to be
modified, altered, reduced or increased in the evenmt of any plan
heing submitted and approved by the IRP and such a plan if
aceapted v the creditors, members, gwarantors and other stake
holders reference may kindlyv be made o the 8531 of the Insolvency
artd Bankrigioy Code, 20000,

joIn ko far as the order passed by the Honble Supreme Court in
Chitra Sharma case is concerned, it was an arder possed in the
maitter of JAL (Jaiprakash Associates Lid ) on the application of the
flar allotrees.

k. That order is not referable o any proceedings under the Insolvency
and Bankruptey Code, 201026 but was passed by Hon 'ble Supreme
Canrt undder ity plenary pewers which flow from the Constitution of
tndice only in Supreme Conrt and such powers have vet not been
vested or conferved upon the NCLT under the Insofvency and
Bankruptcy Code

I In Chitra Sharma's cases the order was passed against the
Directors as the compary had failed ta comply with the direction for
the depasit of specific amount of money In specific period,

25.  The Corporate Applicant further in its rejoinder affidavit replying 1o the
objections raised in counter uffidavit of the Objector Rank of Baroda has

stated that such objections are not maintainable in the eyes of law and

fact of the present case is thut the Corporate Applicant has been
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conscious enovgh o bring on record all bigsmall and relevam
information in the present company petition which gets fortified from the
facts that the Corporate Applicant itself has filed a copy of the Original
Application tiled by the Bank of Baroda before the DRT in order to show
its bonafides. Therefore, such objection as rused by the Objector Bank
is for the suke of objection only without bringing on record the details of
such information which are not filed by the applicant and are mandatory
for the disposal of the present application. The Corporate Applicant
further pave such explanation that it has now provided the declaration
and immovable assets of the properties us required whereas upto date
vitluntion to be prepared by the [RP in terms of the Regulation 27 of the
IBBI (Insolvency Resolution Process for Corporate Persons) Regulation
2016, after an appropriate order is passed by this Tribunal, [t has been
contended that there is a malice on the part of Objector Bank from such
facts that it has already issued notices Ls 13(2) of SARFAES] Act for
making recovery of amount of more than Re. LIS, 18,09,528.42/- despile
the pendency of its OLA. in the DRT. which cannot be treated as a
conclusive amount of debts. Therefore, such objection are not tenable,
Ihe Corporate Debtor further submits that it has furnished relevan
information throueh the rejoinder affidavit annexure RA-1 10 meet the
requirement of the item no.S part 3 of the preseribed form no.6 of the
main application and mude such request by fling necessary mise,
application to treat this as a part and parcel of pleadings of the main
application which suffice the very purpose of the present application. In
support of its contention the Corporate Applicant has placed reliance on
the judgment of the Hon ble Supreme Court’s in the matter of Macquare
fes Ll (Civil _Appeal

wi Shilpi Cable Techn
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No J51352007) and  Surendra  Trading versus Jh. Jute Mills

Company Ltd. & Ors. (Civil Appeal No. 8400 of 201 7).

For the sake of convenience, the relevant portion of above

mentioned judgment are being reproduced herein below

Surendra Trading versas LK. Jute Mills Company Ltd. & Ors.

(Civil Appeal No 8400 af 201 7).

21

Let ws examine the question from another leas, The moo
question would be as o whether such a rejection wauld be
freated as refecting the application on merits therehy debarring
the application from filing fresh application or it iy to be treated
ax an administrative order since the rejection was becawse of
the reason that defects were not removed and application was
nol examined on merits, I the former case it woulid be travesty
af jfustice that even if the case af the applicant o meries is very
strong, the applicant is shown the door without adjudication of
his application on merits. If the later alternative is acceped,
then rejection of the application in the first instance is nof going
to serve any purpose as the applicant woald be permitted to file
fresh application, complete in all aspects, which wounld have 1o
be entertained. Thus, in cither case, no purpose is serveid by
treating the aforesaid provision as mandarory.

Further, the Hon"ble Supreme Court n the matter of Macguarie Bank

Limited vs Shilpi Cable Technologies Lid, (Civil Appeal No 151352007}

has pleased to observe as such:

3

2

Shri Mukul Rohtagi, learned senior advocate appearing on
behalf of the appellant, referred us to various pravisions af the
Cinde. According to learned senior counsel, on a conjoint
reading of Section Y3} c), Rule 6 aned Form 5 of the Inselvency
and Bankruptcy (Application to Adjudicating Authority) Rules,
2016 (* Adjudicating Authority Rules™), it is clear that Section
O 3ife) is mot mandatory, but only directory and that, in the s
section, “shall™ should be read av “muay ", He cited o number of
Judgments for the proposition that when serious general
incomvenience is caused to innocent persons or the general
priblic without really furthering the abject of the particalar Act,
the said provision should not be read as mandatory, but as
directory only........ e

Even otherwise, the important comdition precedent is an
accureence of a defawlt, which can be proved, as has been stated
hercinabove, by means of other docuwmentury evidence. Take
for example the case of an earlier letter written by the corporate
debtor to the operational creditor confirming that a particular
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operational debt is due and payable, This piece of evidence
would be sufficient o demonsirate that such debt is due and
that defouli has taken place, as may have hecn admitied by the
corporate_debtor. If Dr, Singhvi’s submissions were fo he
aceepted, despite the availability of such documentary evidence
contained in the Section 9 application as other information_as
' ication filed under Section ¥ woulid
of have o be rejected becawse there is no copy of the reguisite
certificate_under Section 9(3)c). Obvieusly, such an ahsurd
result_militates against such o provision being construed as
L0117 1)

The argument then made was that when Parliament wishes fo
imclude o lowyer for the purposes of litigation o fo a pre-
litigation stage, it expressly so provides, and this not being so in
the Code, it must be inferred that lawyers are excluded when if
commes fo issuing notices ander Section § af the Code. We are
afraid that this argument must be rejected, not only in view of
what has been held by us on a reading of the Code and on the
harmonious construction of Section 30 of the Advecates Act
read with the Code, hat also on the basis of a judgment of this
Court in Byeam Pestonji Gariwala v. Union Bank of India,
(1992} | SCC 31 at 4748, In this juwdgment, what fell for
consideration was Order XXHI Rule 3 of the Cede of Civil
Procedure, 2908 after ity amendment in 1976, It was argued i
that case that @ compromise in a suft had, under Order XX
Rule 3, 1o be in writing and “signed by the parties™. It was,
therefore, argued that a compromise effected by counsel on
behalf of his client would not be effective in law, unless the
party himself signed the compromise. This was turned down
stating that Courts in India have consistently recogmzed the
traditional rofe of lawyers and the exient and nature of the
implicd authority to act on hehalf of their client, which included
compromising matters on behalf of their clients. The Court held
there is no reason to assume that the legislature intended o
ciertail such im ity of cownsel.......

Just as has been held in Gariwala (supra), the expression “an
operational creditor may on the occwrrence of o defanlt deliver
a demand notice..." under Section 8 of the Code must be read
as including an operational creditor’s awthorized agent and
luwyer, as has been fleshed out in Forms 3 and 5 appended to
the Adjudicarory Autharity Rules.

For all these reasons, we are of the view that the NCLAT
juadgmeent s fo be set aside on both counts, fioas much as the
two threshold bars to the applications filed under Scection 9
have now been removed by s, the NCIAT will proceed further
with these matters under the Code on a remand of these matters
to it. The appeals are alfowed in the aforesaid terms.

26, It is a matter of record that this Count during the course ol hearing

through its order dated 06,02 2018 duly considered Mise. CAL No 372018
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andt by placing reliance on the above stated judgements allowed the same
in terms of its praver clause and has held that “Annexure—1A-1 to the

Interlocutoryv) A the

rejoinder affidavit to be read as Annexure 1o the item 5, part 111 of

the {Form 6) of the main petition/application s being part and parcel of

the pleadings of the main petition,

In view of the above, we find that the clarification as sought for by this
Court through its order dated 14.12.2017 stands properly replied and by
further filing of application 1A Ne.03/2018 for bearing into record the
above referred annexure us 3 part and parcel of the pleadings of the main
application, which satisfy the requirement of the provision of the

Insolvency & Bankrupley Code, 2016,

Further. it has now been well settled legal position by placing reliance
on the above referred judgements of Hon'ble Supreme Count that ifit is
a case where some procedural formalities are not found 1o be completed
in the strict sense of the preseribed provision, even then such may not be
reated as valid reason 1o reject an | & B petition. it necessary proof
evidence i this respect are already available in record in form of some
other evidence/documents ete. As, it may be seen in the aforesmd
judgments, the Hon'ble Supreme Court pleased 1o restore the 1 & B

Petitions which were rejected by the Adjudicating Authority.

Henee, this Court, being bound by the faw declared by the Hon'ble
Supreme Court, do not find any cogent reason o not treat the present
application as complete. Because Corporate Applicant has properly
replied o the query raised by this Court vide our order dated 14.12.2007

and this Court allowed the documents produced by the Corporate
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Applicant/Debtor to be taken on record and passed an appropriate order
on 13.02.2018 (in respect of nbove stated Mise. Application no.03/2018)
which are now o part and parcel of pleadings. Therefore, in our view the
ohjection of the Bank of Baroda is not sustainable in the eves of law, in
the light of the above stated preposition laid down by the Hon'ble

Supreme Court.

It is further @ matter of record that during the course of hearing of final
arguments, the Corporate applicant preferred two applications CA No.
0172018 as well as CA No. 322018, The arguments of Ld. §t. Advocate
Sh., Navin Sinha and Sh. Rahul Chaudhary, Advocate were heard in
respect of clarifications as sought for by this court as well ps on CA

No 32018 and orders in such CA No. 32018 were reserved.

Later on, the leamed counsel for the petitioner Shri Rahul Chaudhary
orally expressed need to issue of notice 1o the non-applicants about the
praver sought for in the CA No. 012018 in respect of seeking for stay of
the operation of the show cause notice before issue of an arrest warrant
which is reportedly issued by the Deputy Commissioner, office of the
Commercial Tax Division, Allahabad, sgainst the Corporate Deblor
Company, in this regard, we felt that since the argument in respect of the
main petition have already been heard and our order 15 reserved. Hence,
it would not be appropriate at this stage to issue fresh notice in this
company application No. 12018 to the Respondent Dy, Commissioner
of Commercial Tax Commissioner as in our humble view  this would
amount to reopening of the case since it bears question of law as
whether this count possess necessary jurisdiction under the provision of

| & B Code over the Commaercial Tax Authorities 1o determine the issue
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imvolved in this CA and possess necessary power for grant of stay of and
operation of the show cause notice before issue of an arrest warrant as
proposed by the non-apphicants. Further, the 1ssue in this apphication ol
necessary have direct bearing with the issue involved the in the Main |
& B petition. Hence, this proceeded bonafidely for passing of the order
in the main petition and adjourned the matter to 2™ February, 2008, That
day order could not be prepared, Hence, the matter was further adjourned
o 06.02.2018 for passing necessary order in respect of the 1A
No,03/2018, that day appropriste orders were passed and thus the matter

was further listed 1o 13.02.2015.

Subsequent thereto the Registry of this Count came to know about the
order dated 25.01.2018 passed (in the Writ Petition No.3061/2018) by
the Hon'ble Allahabad High Court by issuing a direction to this Iribunal
to decide thie above mentioned LA. No.172018 as carly as possible and
further pleased to grant some reliet in favour of the petitioner. As an
Internet copy of such order is placed hetore us through the Registry of
this Tribunal. Hence, proceed to consider the CA No. 1/2018 also for its

disposal alongwith this order in the main spphication.

We examined the contems of the ubove CA and duly considered the
prayer sought for therein. However, we donot feel such application being
maintainable in this Court as being Adjudicating Authority under the
Insolvency & Bankruptey Code. Mence, do not feel appropriate to issue
further notice to the Collector’ Dy, Commissioner, Commercial Tax.
Allahabad @i this stage. Because this Court being an Adjudicating
Authority cannot be legally expected to act as an Appellate Authority nor

can assume power of a Revisional Authority to revised the impugned
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order issued by the non-applicants under the provision of Sales Tax Act.
Moreover. if this Court goes to admit the present | & I3 petition under
Section 10 of the 1 & B Code and declares a moratorium under Section
14 of the T & B Code. It would suffice the purpose of the present
application and would take care of reliel being sought for therein. In such
position this application would become mfructuous, Therelore, on this
count also the present CA No.01/2018 is not tenable. Accordingly.
with such observation this CA is being disposed of alongwith this
order being passed in the Main Company Petition (filed under

section 10 of the 1 & B Code).

It is also evident that in the present matter, another Secured Creditor
IMFARC has already expressed its no objection for admission of the
present petition under section [0 of the I & B Code irrespective of this
fact that it also preferred an O.A. before the Honble DR Allahabad for

issuance of recovery certilicate.

By considering this situation also, we do not find force in the contention
of Objector Bank of Baroda for rejecting ol the present petition on
account of the pendency of a procegding before the DRT & under the
SARFALSI Act. It is also pertinent to mention here that the judgment in

the matter of Punjab National Bank v/s MUs Unigreen Clobal Pre. Lid.

as relied on by the Objector has now been set aside by the Hon'ble

NOLAT. Henee, this may not have binding efiect

in addition to the above we further examined the relevant section of
Insolvency and Bankruptey Code. 2016, A plain reacfing of Section 10

of the 1 & B Code reads as under:
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Section 10: Initiation of corporate insolvency resolution process
by corporate applicant;

(11 Where a corporite debtor hus commitied 2 default, n corporate
applicant thereofl may file an application for initating CorpoTaie
insolvency resolution process with the Adjudicating Authority,

(2} The application under sub-section (/) <hall be filed in such
form, containing such paniculars and in such munner and
accompanied with such fee as may be preseribed.

(3} The corporate applicant shall, along with the application
furnish the information relating 10—

(a) its books of secount and such other documents relating
to such period as may be specified: and

(f) the resolution professional proposed Lo be nppeinted 2s
an interim resolution professional,

(4) The Adjudicating Authority shall, within 4 period of fourteen
davs of the receipt of the application, by an order-

(1) acdmit the application, i€t is complete: or
() reject the application, i it is incomplete:

Provided that Adiudicating Autharity shall, before refecting an
application, give a natice to the applicant to rectifi the defects in
his application within seven davs from the date of receip aof such
notice from the Adjudicating Authority.

(3) The corporate insalveney resolution process shall commence
from the date of admission of the application under sub-section ()
of this section.

37, Further, the relevant provision meant for declaring moronum under

Section 14 of the Code, reads as under:

Section 14 Moratorium

(1) Subject 1o provisions of sub-sections (2) and (3). on the
insolvency commencement date, the Adjudicating Authority
shall by order declare moratorium for prohibiting all of the
following, namely: —

(a) the institution of suits or continuation of pending
suits or proceedings against the corporate detwor
including execution of any judgment, decree or arder
it any court of law, tribunal, arbitration panel or other
authority;

(b transterring, encumbering, alienating or disposing
of by the corporate debtor any of its assets or any legal
right or beneficial interest thereim.

(¢) any action to foreclose. recover or enforce any
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security interest created by the corporate debtor in
réspect of its property including any action under the
Securitisation and Reconstruction of Financial Assets
und Enforcement of Security Interest Act, 2002

(d) the recovery of any property by an owner or lessor
where such property is occupied by or in the possession
ol the corporate deblor.

(23 The supply of essential goods or services to the corporate
debtor as may be specified shull not be terminated or
suspended or interrupted during moritonum period

(3) The provisions of sub-section (1) shall not apply to such
transactions as may be notified by the Central Government in
consultation with-any financial sector regulutor.,

(4) The order of moratorium shall huve effect from the date
of such order till the completion of the corporate insolvency
resolution process:

Provided e where at any time during the corporate

insafvency resolution process period, {f the Adiudicating

Authority approves He resolutfon plan wndér sub-section (1

of section 31 or passes an order for lguidation of corporafe

debror under section 33, the moratorium shll cease fo hove

effect from the date of such approval or liguidation order. as

the caxe miay be
In the light of the above said discussion und considering the factual legal
position of the present case, we find that the Corporate Debtor has
statutory complied with the provision of Section 10 of the | & B Code

snd the application are found compléted. Hence, il deserves for

admission.

Iherefore, the present | & B petition/application liled under Section 10

of the | & B Code is allowed and admitted with the following directions;

I.  That this Bench hereby appoint Ms. Anju Apgarwal, Address: 166,
SFS DDA Flats, Haue Khas, MNew Delh 110016 Emal:

anjuascgroupdn  Registration  Number:  IBBUIPA-O01/TP-

POOTOG 201 7-201 8102013 as Imterim Resolution Prolessional o
carry the functions as mentioned under Insolvency and Bankruptey

Code. 2016,
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That the order of moratorium ws 14 shall have effect from
13.02.2018 tll the completion of corporate insolvency resolution
process or until this Hench approves the resolution plan under
subsection (1) of Section 31 or passes an order for liquidation of

corporate debtor under section 33, as the cuse muy be.

That the Bench hereby prohibits the institution of suits or
continuation of pending suit or proceedings against the corporate
debtor including execution of any judgement, decree or order in any
court of law, Tribunal, Arbitration Panel or other Authority,
transferring. encumbering, alienating or disposing o by the
corporate debtor any of its assets or any legal right or beneficial
interest therein; any action o foreclose, recover or enlorce any
security interest created by the Corporate Debtor in respect of its
property including any action under the SARFES]D Act, 2002; the
recovery of any property by an owner or less or where such propenty

15 oceupied by or in the possession of the Corporate Debtor,

That the supply of essentinl goods or services to corporate debtor,
if’ continuing, shall not be terminated or suspended or interrupted

during the Moratorium period.

Ihat the provisions of Section 14 sub - section (1) shall not apply to
such transactions as may be notified by the Central Government in

consultation with any financial sector regulator.

That the public announcement of corporate insolvency resolution
process be made immediately as specified under Section 13 of the
code and calling for submissions of claim under Section 15 of the

Code.
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The Interim Resolution Professional shall perform all las functions
strictly which are comtemplated. imrer afia, by Sections 17, 18, 20,
21 of the Code. It is further made clear that all the personnel
connected with Corporate [ebtor, 1ts promoter or any other person
associated with Management of the Corporate Debior are under
legal obligation under Section |9 of the Code 1o extend every
assistance and cooperation o the Interim Resolution Professional.
The interim resolution professional shall make every endeavour to
protect and preserve the value of the property ol the corporate
debtor and manage the operations of the corporate debtor as a going

LCOICCTT.

The Registry is hereby directed to communicate a copy of this order
to the Financinl Creditor, Secured Creditor (Ms LM Finanecal

Assets Reconstruction Company Lid,) and the Corporate Debtor,

after the completion of necessary formalities.

A Copyv of this order be communicated to the IRP as well as to

Insolvency and Bankruptey Board of Indin.

In view of the above, the Application is admitted and accordingly

stands disposed of.

——Kd

Date: 13/02/2018 H.P. Chaturved:,
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