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ORDER

Order pronounud on 15.11.2017

It is Company Petition filed by the Petitioner namely Bell Finvest (India)

Ltd. uls 7 of Insolvency and Bankruptcy Code against the Corporate Debtor

namely Intercon Container Survey & Commodities Pvt. Ltd. on the ground that

this Corporate Debtor defaulted in maling repayment of dues amounting to

{58,55,500 as on 20.06.2017, hence this Petition for initiation of Corporate

lnsolvency Resolution Process against the Corporate Debtor.

2. The case of the Petitioner is that this petitioner company is a Non_Banking

Financial Company permitted by Reserve Bank of India (RBI) to carry the

business of investing money for availing profit out of dohg the same, in
furtherance of it, when this Corporate Debtor approached the petitioner for a loan

of {30,00,000, on the loan application d,ated 17.03.2016, this petitioner issued

Sanction Letter dated 19.03.2016 with the condition tlat the rate of hterest
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payable would be @24o/o p.a. flat rate payable in advance for the entire tenure,

after negotiation rate of interest was discounted to 24% as against the applicable

rate of 36% p.a. It is being further conditioned that interest amount of {480,000

is payable in advance, EMI amount would be {3,7t000 p.m. It says that the

company has to give corporate guarantee, and the directors have to give personal

Suarantee. This loan amount shall be paid in 8 months from the first day oI

disbursement. In case, the Corporate Debtor defaulted in making payment, an

additional interest at the rate of 1% per day over and above the intelest rate for

defautted/delayed period on the instalment amounts will be charged. Soon after

this sanction letter was given, the Corporate Debtor entered into an agreement

with th€ Petitioner on 28.3.2016, incorporating interest rate as mentioned above

by confirming that it would forward to lender 8 post-dated cheques towards the

EMI amounts.

3. On the agreement entered by the Corporate Debtor and by executing

Promissory Notet Deeds of Guarantees and Warrantees, this Petitioner

disbursed 10 lakhs of rupees on 31.3.2016 and U5,20,000 rupees on 31.3.2016 after

remitting t480,000 towards the advance interest in the loan account of the

Corporate Debtor.
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4. According to the Petitioner since not even a single payment was made in

furtherarce of the agreement entered by the Corporate Debtor, the petitioner

herein was compelled to issue notice to the Corporate Debtot on 11.09.2016 under

s€ction 433 and 434 stathg that since the Corporate Debtor failed to male any of

the instalments as agreed by the Corporate Debtor, it has been said that Corporate

Debtor is liable to pay additional interest @l% per day on overdue outstanding

amount which was h aEears since 30,04.2016 aggregating to arrears of additional

interest amounting to 413,72500 up to 10.09.2016. According to the interest rate

agreed between tlem, as per this notice, the Corporate Debtor is liable to pay

{6,62,500 as on U.09.2016. By the time this Company petition has been filed i.e.

by 20.M.2017, the total due payable by the Corporate Debtor to the petitioner has

become t5&5&500 wfuch is more than double to the principal amount within one

year two months twenty days.
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5. The Petitioner has filed all the requisite documents to show that loan has

been taken by the Corporate Debtor and thereafter the Corporate Debtor

defaulting in making repayment as agreed by the Corporate Debtor.

6. The Counsel appeared on behalf of the Corporate Debtor has stated that it

is no doubt that the Corporate Debtor availed loan from the Petitioner herein and

therealter could not make pa)'ment of single instalment to the Petitioner owing to

the Corporate Debtor company has gone into losses. Though the Corporate

Debtor Counsel having agreed about the debt and default, he has disputed the

rate of interest as usurious forcing the Corpolate Debtor to pay interest more than

doubte to principal amount received from the Petitioner even before completion

of one year from t}le date of disbursement. In view of the same, the Corporate

Debtor Counsel has prayed this Bench to dismiss this Petition on the ground that

this cledit transaction is usurious transaction.

7. O\ hearing the submissions of either side, now it is not a point for

discussion about debt and occurrence of default, but now point for discussion is

as to whether the interest claimed over the principal is usurious or not as stated

under the Usurious Loans Act.

8. Looking at the facts of the case and by the submissions of the petitioner,s

Counsel, it is an admitted fact that this Petitioner remitted {480,000 towards

advance interest as on t}le date of disburs€ment itself i.e.31.03.2016 by this

calculation, the principal amount released to the Corporate Debtor is only

425,20000. By this remittancg it appears that this petitioner has aheady taken

out interest @24o/o p.a. for the entire tenure. Term of loa4 as per agreement

between them, was repayable in 8 monthly equal instalnents from the date of

disbursement i.e. 31.03.2016, the payment of filst EMI of {371000 per month was

in fact to be paid by 31.04.2016. According to this agreemen, if any delay or
default happened in paying monthly instalment, an additional interest @1olo per

day shall be paid over and above the interest rate for defaulted/delayed period
on the instalments due. On the top of i, the Corporate Debtor shall pay
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prepayment hterest @4olo on Sanctioned Loan amount, beyond all these

pelcenta8et it is also claimed interest at enhanced rate of 3% per month

compounded monthly on amount under default beyond due date for the default

continuinS. There has been another addition to all these interest rates, i'e future

interest calculated to {9,75,000 payabte from 37-7.2076 to 20 62077' 'fo have

further clarity, the statement of comPutation given by the Petitioner is mentioned

which is as below:

Loan 3000000

0

Outstanding Principal Amount 3000000

Additional Interest 1372500

Cheque Returned Char8es 0

Total Amount Due 4372500

Minimum Int. o/s tuom 3013116 to3017116 350000

Pre-closure Charges 120000

Notice Cost 10000

Future lnterest from 31/7 116 ro 20106117 97s000

Total Due as on 20/06/2017 5837500

An analysis of the Sanction Lefter and statement of account reveals that even

though the loan sanctioned is {3O00,000, after deduction of {4,8Q000 as interest

for the entire period of loa& a sum of {212Q000 was principal actuatly payable

to the Corpolate Debtor. In view of the default additional interest of {13,72,500/-

which works out to @1% per day (i.e. 365% p.a.) on delayed monthly instalments

has been charged. Over and above, 4 months' minimum interest of a3,60,000/-,

pre-clozure charge of t1,20,000 and future interest ftom 31/21.6 to 201612017 to the

extent of i9,25,000/- is charged.
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ACCOUNT STATEMENT OT INTERCON CONTAINER SURVEY & COMMODITIESPVT. LTD,

as a2010612177

70/@12016

Cheque

RetdDays
EMI AmI

Date
EMI

05025000 131375000Nt RcdI 3010,I.12015
0104 3900000Nt Rcd. 3750002 3010a12016
073 2737500Nt RCd 3750003 xl 12016

43 161250375000 0NI RCd4 30107t2016
012 45000375000 0Nt RCd3010812016
00 0375000 0Nt RCd,6 30lB12016
00 0375000 0Nt Rcd.7 30l1o12016

0 00 03750008 30111/2016 Nt Rcd.

Due Date

0
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9. For loan of 125,2O000/- (actuat disbursement) given on 3010312076' tll'e

following is the cost of loan under different nomenclatures for a period of 445

days:

Additional interest 13,72"ffi

Minimum interest 3,60,000

Pre-closure chaiSes 1,20,000

Future interest 9,75,NO

The interest works out to a rate of 92% per annum

10. By seeing the catculations made by the Petitioner, it can be clear to anyMy

that interest rates are usurious therefore whether this Bench can interfere in

respect to the claim made by the Petitioner or not. To decide as to whether interest

rates are usurious or not, it is imPerative to read the sections 3 arld 4 of the

Usudous Loans Act, 1918, which are follows:

i. (1) Notwithstanding anything in the Usury laros Repeal Act,1855, where, in any

suit to which this Act applies, wfuthet heard ex patte or otherwise, the Court

has reason to beliane :-
(a) thot the intercst b excusioe; and
(b) that the transaction wos, as betueet the parties thereto, substafiblly unlai,
the Court may exercise all ot any of the hllowing powers, namely, may, -

G) re-open the *aflsoctiotL fake an account betueen the patties, qnd relieoe

the debtor of all liabilitu in respect of anv excessiae interest;

(iii) set oside either wholly or in part or raise or alter any security gioen or
ogrcenent made in respect of any loan, and if the creditot has parted. with
the seculity, odet him to indefinify the debtor in such maflnet and. fo such
extent qs it moy deem just :

Prooided that, ifl the erercise of th*e powers, the Court shall not _
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<28,27,500

(ii) flolwithstanding any agreenent, purpotting to close prruious dealings and

to create a new obligation, re opm any account already takenbehr,uen them
qnd relieae the debtor of all liability it respect of ony excessiL.)e intercst, qnd

if anything has been Vaid or allowed ir account in respect of such liability,
order the creditor to repoy and sum which it considers to be repayable in
respect thercof
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(i) re-open any agreement purporting to close preoious dealings and to create

a nao obligation which hqs been entered into by the parfies or ony persons

ftom whom thq claim at a date more than (tweloe) yeqt from the d|fe of
the transaction;

(ii) do arything whih effects any fuoee $ a Court.

Erplanotion - ln the cLse oJ q suit btought on a series of transactions the

expression "thc ttansaction" means Ior the purposes of prouiso (i), the frst of
such trqnssctions.

(b) ln consideriag whethzr interest is ercessirJe under this sectiofl, the Court

shall toke into account any amounts charged or paid, uhether in money ot in
kind, for expmses, inquiries, fnu, bonuses, premia, lenauab or any otho
charges, and if compound interest is char ged, the periods at which it is calculated,

and the total adaantage which mry reasonably be takn to haoe been erpected

from the transaction.

(d) h considering wheth.t a trqnssction Toas substontially unfai, thr Court
shall ta*e into accouflt all c cumstances t atetially afrecting thc relations of the

parties at the time of tht loan or tendi g to shoto that the transaction was unt'air,

including the necessities or suryo^ed flecessities of the debtor at the time ol the

loan so far 0s the safie were known, or must be taken to haoe beefl known, to the

creditor.

ErVlanation - lntoest may of itsetf be sulfcient nide ce thst tlv
tfansaetion wqs substontially unfair .

G) This section shall apply to any suit, whatepo its t'orm may be, if such suit is
substantially one for the recouery of a loan or for the enforceflent of qny
agreefient or security in respect of a loan [or t'or the redemption of any such
securityl.

(4) Nothitg in this section shall ffict the rights of any tra sferee for oalue who
satisfes the Court that the translo to him was bona f.de, and that he had at tht
time of such transfer no notice of ony facf uthich would haae entitled the debtor
qs ogainst the lendel to reliel under this section.

For the purposes ol this sub-section, the uord ',notice, shall haue th? same
meaning as is ascribed to it ifl section 4 of thc Transfet of property Act, 1gg2.
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(2) (a) In this section "excessiae" means in excess ofthat which the Court deems

to be reasonable houing legatd to the tkk incufted as it oppeared, or must be

taken to haoe appearcd, to the creditor at the date of the loan.

(c) ln considering the question of risk, the Court sholl take into account the

presmce or abserce of security and the ttalue thereof, the financial andition of
thc debtot and the result of afly pretlious binsactions of the debtor, W way of
loan, so far as the same were knoum, or must he taken to hdoe been knou)r, to the

creditor.
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(5) Nothing in this section shall be construed derogoting ftom the eisting
powers or jurisdictiofl ofa y Court.

4. On any application relating to the ad.mission ol anount of a proof of a loan in any
insol<tency proceedings, ths Court may erctcise the like poToers os fiay be exercised

unda section i by a Court in a suit to which this Act applies.

11. By reading these two provisionq if Court is of the view that interest

changed is excessive and the kansaction is unfair, it may either reopen the

Eansaction and relieve the debtor of all liabitities in respect of any excessive

interest or notwithstanding any ageement relieve the Debtor of all liabilities in

respect of excessive interest or set aside either wholly or in part the agreement

made in respect of any loan.

12. By seeing the loan transaction, one thing is clear that most of the interest

rates charged are not heard of, at least we have not come across of charging 1%

interest per day on defaulted amount the Petitioner multiplied interest ratet with

different nomenclature such as additional interest, minimum interesL fuhrre

interest, prepayment interest. May be, the Debtor entered into an agreement

agreeing lor paying all these interests but for this Court it appears as usuriout

since there is a law in existence giving discretion to this Bench to discourage

claiming interest at fleecing rates is usurious in nature. Therefore, since it is a

Code came in to existence to deal with distress situation of the company, this

Bench is not expected to permit to allow the companies like this fleecing whatever

Ieft in the company in the name of interest if claims of this nature are allowed,

the other creditors who ate genuinely entitled to have their say in CoC witl atso

get affected.

13. It is not for the first time, this Bench applying this ploposition, in the past

various High courts in cases in between Sri Balasaraswathi Ltd., Tirunelveli v. A.

Parameswara Aiyar & Ary. (AIR 1957 Mad 122); Nageswara Ayyar v. M.L.M.

Ramanathan Chettiar & Anr. (AIR 1935 Mad ,168); Girwar Prasad Narain Singh v.

Ganeshlal Saraogi (AIR 1949 FC 5n) Gopala Menon & Anr. v. Srinivasa

Varadachariar & Ors. (AIR 1960 Mad 359): Raja Vetlanki Lakshrni Narasayamma

Rao v. Veiiu Achayya (AIR 1958 AP 204 and State Bank of Hyderabad & etc. etc.,

v. Advath Sakru & Anr. Etc. etc. (AIR 1994 Ap 170); decided interest rates are
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usurious wherever the rates are felt excessive, therefore, since the average rate of

interest over the principat has come to 92o/o pet annum, this Bench invoked

discretion given under the Usurious Loans Act to deprecate the claim made by

this Petitioner.

14. In view of the reasons aforementioned, this Bench hereby holds that the

interest claimed over the principal is usurious, therefore, this Petition is hereby

dbmfus€d with liberty to the Petitioner to approach before appropriate Forum.

sd/-
V. NALLASENAPATHY
Member (Technical)

lsd-
B. S.V. PRAKASH KUMAR
Member (Judicial)
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