
csP No. 552 & 554 ()F 2017

IN THE NATIONAL COMPANY LAW TRIBUNAL

MUMBAI BENCH, MUMBAI

csP No. 552 & 554 0F 2017
IN

csA No 302 & 304 0F 2017
In the matter of the Companies Act, 20 I 3 ;

AND

ln the matter of Sections 230 to 232, read with Section 66 ofthe
Companies Act,20t3;

AND

In the rnatter ofScheme of Amalgamation between HB Advisory
Sen,ices Private Limited (Transferor Company) and Baker Tilly
DHC Private Limited (Transferee Company) and their respective
Shareholders.

HB Advisory Services privale Limited
Baker Tilly DHC Privare Limited

JudgmenvOrder delivered on I5rh November- 2017

Coraur

.Petitioner Companies

IIon'ble B. S. V. Prakash Kumar, Me[rber (J)
[]on'ble V. Nallasenapathy, Mernber (T)

For the Pelitioner(s); Mr. Hemant Sethi i/b Hemant Sethi & Co
Mr. S Ramakantha, Joint Director in the office ofRegional Director
Mr. Santosh Dalvi, Representative ofOfficial Liquidator

Per: B.S.V. Prskash .Kumar, Member (J)

ORDER

Heard the leamed counsel for the petitioner Comparies. No objector has come

before the Tribunal to oppose the petition and nor any party has controvened anv

ayerments made in the petition.

The sanction of the Tribunal is sought under Sections 2J0 to 232 of the

Companies Act, 2013, to the Scheme ofAmalgamation ofHB Advisory Services

Private Limited with Baker Tilly DHC private Limited and their Respective

Shareholders.

The leamed Counsel for the petitioner submits that the Transferee Company is

presently in the business ofrendering taxation and financial consultancy services
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By the proposed Scheme oJ'Analgantation, the.financial resources ol

both the Transfetor Company antl Tranlferee Conpony will be

conreniently merged and pooled together to drh,e growrh oriented

business plans ofthe TransJbree Company:

It xrtukl ol.to lead to grox,th prospects litr tha personttel <onttr,tlql

with thesc touporties antl thus, be in the ilt(,t..st ol utld fbr th(,t.cl/itrc

ol, the enplo)ees o/ the (oDtp.tties ..o cerntd in this Sclrnrc.

Upon the Sc.lrcne be.oni g c,//cc/ite, the Trottsliutr Cotrrponv.ttorrltl

stawl dissoltetl and this till enoble the tatknolisotion ol.th(,hol.li g

stnrct rc lc.ding to sit plili..ation o_l shoreholding sttlt(tur(, .ud
t eduction in rhoreholditg tit,rs, tt tlecrertse irt <.ottrplionces. r&lu?tion

itr ot'erall odninistratie ohd operalioltal cost, ificr<t:i., itl
orgoni:tttiotrol elliciencies ttal ntiotroli:dtiol in e(.ononti(.\ o/ s.4le

ancl norc optintl utili:atiort of ttu.ious r,,rottrta.t

)

for clients. There are currently no business operations in the Transferor Company,

it is rnerely a holding company holding investments.

The amalgamation of the Transferor Company with the Transfere€ Company is

inter alia for the following benefits:

.t) Cost sat|i gs are expeale(l to llot fron ntorc lbcusetl Dfuut|?et e t

effbrts, rationali:atiotl ol oper ing ..osts, stdttdar.li.otion .u.l

sinpli/i(.dtion ol blasiness process otd eliminotklt o/ tluplicution.

hl The ,lnalgoucrtion rould resrit i an optiltuDt utilizcttio ol the

firttttciol. nmrugerial, technological ancl other rescturces yhich wi.ll

be conducitc to enhan<,e the copdbilit.\.ro ltre contpetition in rhe

norkct nore tlfbctirel.r.. thcreby strehgtholilg the nt(lrk(,l tosition

.ttd grotth prospects,
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7 he synergies creattd b1- the nargcr na.y lor'{ tha (ost of bot.rowitlg

on.l itltegt'at? other .finctions. This rorld (.ontribute towtftls

etlletlcethent of shoreholders vtlue ttlong nitlt interest ol'wrrious

The Tnnsferor Company and the Transferee Company have approved the said

Scheme of Amalgamation by passing the Board Resolution which is annexed to

the Company Scheme petition.

Counsel appearing on behalf of the petitioner further states that the petition€r

Companies have complied with all requirements as per directions ofthis Tribunal

and they have filed necessary affidavits ofcompliance. Moreover, the petition€r

Companies through th€ir Counsel undertake to comply with all statutory

requirem€nts if any, as required under the Companies Act, 2013 and the Rules

made there under whichever is applicable. The said undertakings given by the

Petitioner Companies are accepted.

The Official Liquidator has filed his report dated l6rh June, 2017 stating that the

affairs of the Petitioner/Transferor Company have been conducted in a proper

manner and that Petitioner/Transferor Company may be ordered to be dissolved.

The Regional Director has filed his Report stating therein, save and excepl as

stated in paragraph IV(a) to (d), it appean that the scheme is not prejudiciar to

the interest of shareholders and public.

In paragraphs IV, ofthe said affidavit it is stated that; -

ct) Ihe TcLr implicatiotl i/ anf arising out ol the sc.hene is suhjcct to final
decisiotr of- hcome Ta)i Atnhorities_ The ttppro,yol of.rhc s<.hetne bt

this Hon'ble Court may ot (leter the lncone Tar A tlrcritt- to

scruti i:e the t.L\ rehtn filett bv the petitioner Contponies after

giting e/fect to rhe Schene. The decisiott of.tlrc lncome Tan Authoritl

is binding on the petitiouer Componies.
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b) As per existing practice, the Petitio er Conpaties are required to

serre Notice _for Scheme oJ Amalgamatiott to the Income Ta\

Dcpartment for their comments. It is obsened that the c.ompanl.r,itle

lctter doted 12.04.2017 has sened a copt companl. sc,hene

application No. 302 & 304 of 2017 along tith reletanr ot..lers etc.

Furthet this Directorate has also issued a rcntinder on 26.09.20t7

to IT Departme, .

c) hl addition to complia ce ofAS-14 (lND AS-t03) the petitioner

Companies shall pass sucll accounting etttries which are ecessary-

i connectioh with the scheme lo compb, y,ith orher applicable

Ac.ounting Sta dotds such as AS_5 IND AS_gl etc.

d) lt is submi ed that, the petitionel company has inter dlia mentiohed

irt tlte clause 12.4 o/ the scheme osJbllorts: -

"Di1/brence betnee the talue of asset,^ oter liabilities recorcled b.,_

Trottslbrce Companr- pursuant to Clause I 2. ! and after naking adjustments

pursuant to Clause 12.2 shall be credited to capital resen,e, and in case ol

short/bll shall be debited to goodrill account',.

Further, the petitioner company hqs qmended the scheme and inter alia

mentioned in lhe clause 12.4 asfollows: -

"Dillerence between the quount recorzled as share capital issued by the

Transferee Company and the qmount of share capital of the Transferor

Company shall be crediteQ to the General resemes. The diference bet,teen

the cqrrying amount in the books ofthe Transferor Company of its investuent

in the Equity Share Capital shall, subject to the other provisions contained

herein, be adjusted against Securities premium Account. Such adjustnent of
Securities Premium Account shalt be efected as an integral porr of the

Scheme itself in accordqnce with the provisions ofsecrion 52 and Section 66

ofthe Ac, sepqrately and the orcler of rhe NCLT sanctioning the Scheme shall

-1
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bc deemed to be the oftler under Section 66 of the tct /bt the purpose ol'

con/inning the rcduction. The reduction h.ould not itl,olt,e either u

dinintion oJ liabili6 in respect ofuhpaicl share capitol or pol.nent ofpaid_

up share capital to the shareholders and the prot isions o/ Section 66 of rhe

Acr u'ill not be applicable. lyhich is contradictory of earlier clause 12.4 of

tlre sclreme antl section 52 (2) read v,ith rules ofComponies Act, 2013-.

ln this regattls, it is hereb)'subhi ed th(lt section 52 (21 ofCompanies Act,

201 3 provides secut it.y premiutk mol, be applietl in folloting cases: _

l. Towards the issue ol unissued shares of the company to the

members of the company as fullv paitl bonus shares

2. h u.riting offthe preliminan etpenses of'rl.te Contponr

3. ln writing off the expenses of, or the commission paid or discount

allowed on, any issne ofshares or debenures ofthe company:

4. In proiding /or the premium payoble on the retlemption of ary

redeemable prefbrettce shores or of aty debentu.es of.the conpany:

-t For the purchase of its own shares or other securities under section

68.

Further, it is submitted that the modilication o.f clause 12.4 of the

sclteme is not in compliance v.ith pror.isions ol-secrion 52(2) of

Companies Act, 2013. Hence, the petitioner compon.r. may be

directed to comply with clause I 2.4 o/.the earlier scheme which is

in the accotdance w.ith Accounting Stantlarcl 14 rcacl n,ith section

133 ofCompanies Act, 2013.

Save otd except as srated in pata 1r.(a) to (d.) it (qpears that the

scheme is not ptejudicial ro the interest of shareholdeu ancl public.

As far as the observations made in paragraph IV (a) & (b) of the Report of
Regional Director is concemed, the petitioner Cornpanies undertake to comply
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with all applicable provisions of the Income Tax Act and all tax implications, if
any, arising out ofthe Scheme will be ma and answered in accordance with law.

10. As far as the observations made in paragmph IV (c) of the Report of Regional

Director is concemed, the petitioner Companies undenake to comply with the

applicable Accounting Stardards such as AS_5 in addition to compliance with

AS-14.

11. As regards the observation made in para IV (d), the leamed counsel for the

Petitioner Company submits that as per clause 12.4 ofthe amended scheme,

the difference between the carrying amount in the books of the Transferor

Company of its investment in the Equity Share Capital of the Transferee

Company which shall stand cancelled consequent to the Scheme and the

aggregate face value of such Equity Share Capital shall be a justed against

Securities Premium Account.

72, The Counsel for the petitioners further submil thaf the proposed utilisation of

Securities Premium Account amounts to reduction of Capital of the Transferee

company by virtue ofthe provisions of sections 52 & 66 of the companies Act

2013. As Section 52 ofthe Act expressly provides that provisions ofthe said Act

relating to the reduction of share capital ofa Company shall, except as provided

in Section 52(2) of the Companies Act 2013 apply even for adjustment of

Securities premium Account as if it were the paid up share Capital of the

Company. The counsel for the petitioner Company funher submits that as per

Section 52 ( l ), where a company issues shar€s at a premium whether for cash or

otherwise, a sum equal to the aggregate amount ofthe premium received on those

shares shall b€ transferred to a securities premium account and the provisions of
this Act relating to reduction of share capital of a company shall, except as

provided in this section, apply as if the securities premium account were the paid-

up share capital ofthe Company.

13. As provided under section 52 (l) ofCompanies Acr, 2013, for reduction of share

capital of the Company in accordance with the provisions of Companies Act,
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t4.

2013 (except for the purposes specified under Section 52(2) ofthe Companies

Act,2013), the Securities Premium Account shall be treated as paid-up share

capital of the company. Accordingly, if the Securities premium Account is

applied,/ utilized for any of the purposes (s) other than those mentioned in sub-

section 2 ofSection 52 of the Companies Act,20l3, then such utilization would

be treated as reduction of share capital in accordance with the provisions of the

Companies Act,2013. The Petitioner, in such a case, is required to follow the

provisions of Section 66 ofthe Companies Act, 2013.

Further, leamed counsel submits that the above amendment as referred in para lv
(d) of RD observation is required to reflect the corect accounting heatment as

per Accounting Standard l4 ,Accounting 
for Amalgamation. i.e ,.Amalgamation

in the nature of merger". The Counsel for petitioners submit that the Transfere€

Company shall be following AS-14 ,.poling of Interest Method,, where rhe

difference between the amount recorded as Share Capital issued and the amount

ofshare capital of the Transferor Company is a justed against reserve which is

being done as per amended Scheme in compliance of AS _ 14 pooling of Interest

Method and in case ofPurchase Method, the amount ofconsideration is deducted

from the value of the net assets of the transferor company acquired by the

transferee company. Ifthe result ofthe computation is negative, the difference is

debited to goodwill arising on amalgamation. Ifth€ result ofthe computation is

posilive, the difference is credited to the Capital Reserve. Since, the petitioner

Companies are not following puchase method of accounting, the erstwhile

clause 12.4 was deleted and modified.

The observations made by the Regional Director have been explained by the

Petitioner Companies in paragmphs 9 to 15 above. The clarifications and

undenakings given by the petitioner Companies are hereby accepted.

From the material on record, the Scheme appean to be fair and reasonable and is

not violative ofany provisions oflaw and is not contmry to public policy.
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L7. Since all the requisite statutory compliances have been fulfilted, Company

Scheme Petition No. 552 and 554 of20l7 liled by the petitioner Companies are

made absolute in terms ofprayer clause (a) ofthe respective petitions.

18. Petitioner Companies are directed to file a copy of this order along with a copy

of the Scheme of Amalgamation with the concemed Registrar of Companies,

electronically, along with E-Form INC-2g, in addition to the physical copywithin

30 days from the date of issuance ofthe order by the Registry.

19. The Petitioner Companies to lodge a copy of this order and the Scheme duly

authenticated by the Deputy Director, National Company Law Tribunal, Mumbai

Bench, with the concemed Superintendent of Stamps for the purpose of

adjudication of stamp duty payable, ifany, on the same within 60 days from the

date ofreceipt ofthe order.

20- The Petitioner Companies to pay costs of Rs. 25,000^ each to the Regional

Director, Westem Region, Mumbai. The petitioner Company in Company

Scheme petition No 552 of 2017 to pay sum of Rs. 25,000i_ to the Official

Liquidator, High court, Bombay. The costs to be paid within four weeks from

the date ofreceipt ofthe Order.

2!. All authorities concemed to act on a certified copy of this order along with
Schenie duly certified by the Deputy Dir€ctor, National Company Law Tribunal,

Mumbai Bench.

22. Any person interested shall be at libeny to apply to rhe Tribunal in the above

matter for any direction that may be necessarv_

sd/-
V. Nallasenapathy, Member (T) B. S.V. Prakash Kumar, Member (J)
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