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tl.tis Bench seeking clarification to the Moratoriurn Orrler passetl on

18.7.2017 and also for stav of the arbitration proceedings pending rr

Lrctween Nloorgitte lnclustries lndia Pr.t. Ltd and the Corpor,rtc DL.trtor ir.l

2. The Applicant has been ap.rpointed Insoh encv Resoh.rriorl

Professional in the N,loratorium Order passed u7s 7 oi h.rsolvencr' &

BankruL)tcy Codt,2016 on 7E.7.2017, i\.ith that autllorit\, this applic.rtion

has been fited for the above reliefs. The Applicant submits that despite

this Bench h.rs declared N,[oratorium prohibiting institution of suits ur

continuation of pen<1ing suits, proceedings against the Corporatt, Debbr,

incluclirrg execution of judgement decree or order in atnv Cour t of L.ru ,

Tribunal, Arbitration Panel, or other authoritv, the Arbitral Iribun.rl

appointed in the claim.rnt proceeding against the Corporate f)ebk)r

proceecled to an extent of cliirifying that the said Arbitral Triblin.rl is not

bound bv the lVloratorir.rm declared u/s 1'1 of the Corit. against thi:

Corporate Debtor in the order passed on 11.10.20017

3. Since the claimant in thiit arbitral claim petition is N,loorgate

Industries India Pvt. Ltd. i.e., the Respondent in this ;\pplic.rtion, the

Counsel appearing on behalf of the Respondent has submitted th,rt the

Arbitral Tribunal alreadv decided on 11.10.2017 holding that ir i5 nor

2

The Tnsoh'encr. Resolution Professional filed .rrr Applicltion bcforr.

res[rcct k) tlre claim p.rVable to the Responderrt (\loorg.rte).
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tround br' \Ior.rkrrium Order passed bv this Bench, the jurisdictirrn hrr'

.rss.riling the order passed bv the Arbitral Tribun.tl lies belore Honor.rtrle

High Court of Bombay u/s 37 of The Arbitration and Conciliation Act not

befole this Benclr

{. To justifv his argument, the Counsel has r.rised .r point sa|i|rg, tlre

u'ord "proceedings" mentioned u/s.14(1Xa) of I&U Cocle,21.116 is rel.ted

k) the suit proceedings ilnd not to the proceeding pentling before r\rbitr.rl

Tribunal, therefore the arbitration proceedings pending before tlre

Arbitral Tribunal is not govemed bv the Moratorium declared u/s l{ of

I&B Cocle

5. On perusal of the provisions of I&B Code, Sec.ll, 238 of the l&B

Code in the light of the primarv obiective of I&B Code, ir goes irithout

saving that all credit transactions that the Corporate Debtor entered ink)

vvith creditors .tre covered bv I&B Code, regarclless of jrrrisdiction the

creditors have before other forums under other laus. lhis Cotlt, has

overriding eftect through section 238 of the Code over.rll other lar|s

dealing u.ith claims against corporate debtor/corpor.rte person, u.hich are

inconsistent therewith contained in any other lan, in forct or arrv

instrument l.r.tving effect by virtue of any such lau,. lt has been iurthor.

reiterated bv Honorable Apex Court in lrlrrclentit,e Indrstries t/s. ICIC|

Bank 2017 SCC Online 7025, that h,hen repugnancl, betn.een central larr
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.lnd sLrtc l.rn under concurrent lisl central lau, prevails

enunci;rtt tl under Article 25{ of the Constitution, of course, tlt.rt i! not the

case here, but here the point is later law will prevail over earlier l.rrr

6. ln Alchemist Asset Rcconstutction ComponV Ltd. t,. Mls Hotel

Caudttat Ptt. Ltd (order dated 23.10.2017 itr Comptutl Altltctl

16929120-17), Honorable Sup.rreme Court set aside rhe pror:(.r.dir'rES

initiatecl u/s 37 of Arbitration and Conciliation Act 1996 holtlinq it ,rs

non-est in lau,for such proceedings $'ere initiated after Nlor.lhrium h.ld

been declrred, for saying so, the reasoning given bv Honor.rble Supreme

Court of Irrdia is as follou,s:

"5) The Dn date of the eto Insoloetcy Codc is that tlta , (rm?nt

rrls 11('l) (t) expressly iflterdicts iflstitutiort or cottintlttio ttf panding

strits or ltrocudiugs agai st Corpornte debtLtrs"

As to the argument adv.rnced bv the Respondent counsel irr rt spect

to non-obstante clause in section 5 of The Arbitration antl Conciliation

Act 1996, if this non-obstante clause is set against the non-obst.rnte cL .rse

u/s 238 of the Code 2016, since the present proceeding befort, Arbitral

Tribunal being a money claim against the corporate debtor, it is obr rous

that all credit claims against corporate debtor \^,ill fall under NtorakrriLrm

As to conflict between these two non-obstante clauses, later larr, l.rreririls
.l

irrsoltency petition is admittcd, the Morutoriun that conk,s into aifcct
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over e.rflier lau', therefore the non-obstante cl.luse in sectiot] 5 of

,\rbitrntiorl .rnd Reconcili.rtion Act, 1996 c.lnnot he heltl .rs lau th.rt c.ur

prevail over non-obstante clause u/s 238 of I&B Code 2016. [n vieh, of tht

above logic, the claim on credit transaction betr.r,een the Respondent and

the corporate debtor, has invariablv to be considered as claim procq.gding

against corporate debtor. Upon such consideration, the Arbitration

Proceeding in respect to such claim being inconsistent t(ith the ol)erattrlr

of the Code, it will fall within the ambit of the Code

8. The logic behind bringing notvvithstanding clause in section 238 is

to ensure that whatever credit transactions the Corporate f)ebtor entereri

into will come before one Forum enabling it to ad,udicate .rll cl.rims

.i8.rinst the corporate debtor expeditiouslv bv balancirrg out the interest

of all the stakeholders in respect to Corporate Debtor. llris Bench is

therefore of the opinion that Arbitral Tribunal shall not proceed i{ith its

proceedings where a claim has been made against the Corpor.ttt Debktr

on the assumption of notn,ithstanding clause present in section 5 of tht

Act 1996.

9. As to the argument saying that Arbitr.rtion l.rrocetding is nol

covered under section 14 (l) (a) of the Code, if the con,()int reading is

given to the section l4 (1) (a) of the Code, the word "proceedir.rgs.rgainst

the corporate debtor" is inclusive of the proceedings pending before
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Arbitration Panel and also fall n,ithin the ambit of residu,rrv phr.rsc ol

"other authoritv". It is therefore made clear th.lt the nrbitrntion

proceeding pending before the Arbitrarv Tribunal governt'd bt

10. -Ihe Respondent Counsel raised another argumerrt s.rving that

since tlr(' Arbitral Tribun.rl has already decided th.it tht, 1.rrogq1'fl;6q

trefort Arbitral Ilibunal is not bound by the Nlorakrrir.rm datod 1S.7.2017.

this has to be assailed before respective appeltate authorit\', not before

this Bench, trbout u'hich, u,e make it clear that r.r'e h. 'c not gi\.tYr.rnv

adjudic.rtion over the order 11.10.2017 passed bv the Arbitr.rl tribun.rl, t\,e

have onlv made it clear that Arbitral proceeding is governed bl the

It{oratorium .rlreadv passed, u'hich can be held bv this Btnch s ithin its

11. Since no a$ard has been passed till date, it is hereby lrt'lti that

.rrbitration proceeding between Moorgate Industries oi Intlia l,vt. I tti v.

Monet Isp.rt & Energy Ltd (the Corporate Debtor) pending beforc tlrc

Arbitr.rl Authoritv will remain suspended until the N4orahriur).r p(,rio(j is

completed.

Accordinglv, this Application is disposed of

" 
sd/- i.sd/-

V. NALLASENAPATHY
Member (Technical)

B.S.V. PRAKASH KUI\IAR
Member (Jutiichll

(,

Moratorium Order alreadv passed on 78.7.2077.

limits to e'ftectuate the order 18.7.2017 passed bv this Auth()rit\'.


