ATTENDANCE-CUM-ORDER SHEET OF HEARING

MATIONAL COMPANY LAW TRIBUNAL
GUWAHATI BENCH

TP No.02/446/GB/2017

M/s. National Building Construction
Corparation [India) Ltd. - Petitioner
“Versus-
The Official Liquidator - Respondent
PRESENT
Hon'ble Fr, Justice P K Saikia, Member (1}

Date of Order: 24. 05.2017

Mame of the Company |
Under Section | 346

5L | Name & ﬁEEiEﬂE.Ii-DI.'I of I ﬁ.ﬁpéaring on behalf of Signature
No. | Authorized Representative.(in with date
Capital Letters),

ORDER

i Reappraised the submissions, Mr. Chandan Kumar, Official Liguidator attached to
Hon'ble Gauhati High Court as well as submission made by Mr. Aswini Thakur and Ms.

I.R.Thakur, learned counsel appearing for the petitioner

. In terms of the order dated 04.04.2017 rendered by this Tribunal, Official Liquidator
attached to Hon'ble Gauhati High Court has already submitted his report.
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In order to appreciate the present proceeding, | find it necessary to have a look at the

order dated 04 04.2017, rendered in this proceeding giving the back ground of the present

proceeding in detail.

For ready reference, same is reproduced below: -

“Heard Mr. Aswini Thakur, leorned Senior Counsel. ossisted Dy Ms. 4R Thokur,

femrmed counsel appearing on behalf of the applicant/ petitioner

The focts necessary for oisposal af present proceeding, in short, ore thot one
M/ National Building Construction Carporation {indie)Ltd, hereinafter réferred to as
petitioner, had supplied Ready Mix Concrete to M/s. Double Dee Constructions (P) Lra
[herginafter referred to os Winging Lo company) of an agreed rate and covsideration
thereof was to be paid in aecardance with arrangement made between the porties. It
haos been stated thot the Company was to pay on amount of Rs. 71, &3,858/- 1o the
petitioner which was to be poid within 30 aays from receipt of the AMC,

The company received the entire RMC without any objection and olsg
accepied the bill of the petitioner-creditor. The petitioner had recelved 2{twaol chegues
both dated 12.12 2009 for an amount of Rs. 20ftwenty) fakks each drown on the
Punjab Nationa! Bank, hut upon presentation, the cheques were dishonoured by the
Bank due te insufficient fund In the account of the campany. Since, the winding up
tompany did not repay the debt to the petitioner company, the petitioner company
had initiated o winding up proceeding against the FEspandent compaty under the
Comparies Act of 1956 which was registered os C.P No.8 of 2010,

On hearing the learned counsel for the parties, Hon'ble Gauhati High Court
wos pleased [o poss an arder dofed 06.06.2012 in C.P.No.8 af 2010, directing the
Official Ligwidator, amongst other things, to toke immediate possession af the assets
ard the properties af the winding up company. The relevant paragraphs of the order
of the Hon'ble Gouhgti High Court are réproduced below: -

"pore 14, In the result, the winding up petition is aliowed. The respondent Campony
Accordingly be wound up and the Qfficial Liguidotor js accordingly directed to toke
immediate possession of the gssets ang properties of the respandent company ™,

‘Parg 15, Let the Registrar General infarm the Officlal Liguidater under Rule 109 of
Company (Court), Rules 1959 in form 50 and drow up necessary arders unger Rule 111
in form 52 under the Companies {Court) Rujes 1959
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"Pora 16 The petitioner company is directed 1o take steps to odvertise the order for
winding ug of the respondert comparty by the Company Court in Form 53 under Rule
113 of the Comparies (Court] Rules 1959, The odvertisement be published in "The
Assam Tribune” gnd the “Doinik Jonarmbbumi®

While the Liguidation process was going on, the petitioner herein haos filed o
suit befare the Delhi High Caurt in 201 3 seeking reaiization af money from the winding
up cammpany. However, in due course, Hon'ble Delhi High Court came to know that the
company oferesaid has already been wound up unger the arder of the Hon'ble Gouhati
High Court.

Hce o company underdoing lguidation Brocess connot be permitted ro be
sued, without ebtaining leove from the concerned High Court which ordered the
winding up of the company, Hon'bis Delhi High Court had directed the petitioner to
approach Hon'ble Gauhati High court secking ieave for continuation of the suit already
nstituted ogoinst the aforesmo COmBany,

In wew of above, the petitioner has approoched Hon'ble Gauhati High Court
and flled o petition seeking leave for continuation of the suit ogainst the aforesaid
company vide Co. Appl. No, 1/2017. However, Hon'hle High Court has transferred said
procesding e this court in wiew of natification dated 07.12.2016 vide order dated
18.01.2017 in Co. Appi. No. 1/2017

For ready reference, said order is also reproduced below:; -

Heard Mr. A. Thakur, leamed counsel for the pafitionar. He submils that this anplication
i% filed under the provision of Section 445 (T) of the Companies Act. 1956 praying for lesve fo
procesd with the panding suit balore the Dethi High Court. This Couwt finds ihat by virfue of the
notificstion daled 7.12 14 ffre Netional Company Tribunal, Guwakati Bench have the Jsdiction
fo enferfain such spplication wnder the Companies Azt 2013

The pattion is closed on wilfiirawal with the liberty as prayed for'

n view of the above, the petitioner has fited the instant petition before this Bench onf

List this proceeding on 11.04.201 7 for further orders.

Petitioner is directed to toke steps in the matter of service of natice on the respondent

(tie Offictal Liguidator), Neediess to say that natice must accompany g copy of the petition
alorg with ail other connected documents,

Registry is also directed to send notice of this proceeding to the Official Liguidatar for

information and REcessany action."”
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4, since the report of official liquidator has saome bearings on the present

proceeding, | also find it necessary to reproduce the relevant part of the report herein below!

" Without prejudice fo the order passed by the Hon ble High Court Gauhati in CA No. 1

af 2017, it is respectiully sutvmified that Minisiry of Corporale Affairs vide nolification 07 12 2016
made the rules called “The Companies { Transfer of panding o ingz] Rules 2018" wiich
came info effect on 15.12.2076. The rule 5 provides thal Transfer of Pending proceedings of
Winding up an the grownd of inabiify fo pay debis— (1) All petitiona ralating to winding up under
clause € of section 433 of the Agt on the ground of inabiity 1o pay its debis panding before a
High Court. and where the petition has nof been served an the respondent as requirsd under
ride 76 of the Companies (Court) Rules 1959 shall be transforrad the banch of the Tribunal
gstahiished under sub-section 4(4) of saction 416 of the Act, axercising lerritorial jurisdiction
and such pelition shall be treafed as applicalions under sections 7.8 or 8 of e Code, as the
case may be, and dealf with in accordance of Par! Il of the Code.

3 That the company namely Double Des Construchions Pt Lid, (in fquidation)
has bean wound up by the Hon'ble Gauhal High Court as per the orger dated
06062012 in €. P. No. /2010 and # is relevant fo note that saxl pelition 15 sl
pending before the Honble High Courf Gauhati and [he same haz not besan
iransfemed to NCLT, Guwahatl, in pursuance of the above said nies. S0, any
matier connacled therswilh may be deaitheart by the Han ble High Court Gauhati

any.

3. That i 0A.BS01/2016 (u/s 446(1) of the Companies Act. 1858, Hon'ble High
Court Dathi was pleased lo diect the defandant Le. your present pefitionar fo seek
pxpress leave ws 446(1) of Companies Acl 1836 and approach the Honbig
Gaihati High Courl.

4 That applicant has prayed for grant of leave w's 446(1) of Companies Acl
1058, Section 446(1) provides ihal when a winding up arder has been made or e
Official Liguikdator has bean appointed a5 pravisional lguidator, no sull or other
legal proceeding shall be commenced, or if pending at the date of winding up order,
shall be proceedsd with, against the company. excep! by leave of the Cowt and
subject to such terms as the Couwrt may iMPose. it is further submifted that Sechion
448 of Companies Act, 1056 does nat confer any jurisdiciion an NCLT and i is
pertinent to menticn that the said section empowers "Courts o grant ieave Sub-
section 29 of section 2 of Companies Act. 20135 defines Court as-

‘the Court” maans

i ithe High Court having jurisdichion i relation to the piace at which
the registered office of the company concerned is sifuate, except
ta fhe extent lo which jursdiction has Deen conferred an any

/5 disdrict court or district courts subordinate fo that High Courf under
sub-clavsze (W),

fii) fhe district court, in cases where the Cenfral Government has, by
notification. empowered any district court o exercise a or any of
the jurisdictions conferred upon the High Court. within the scope
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of ils jurisdiction in respect of @ company whose registared office
is situale iv the disfricl

(i) the Court of Session having jurisdiction fo fry any offence unoer
this Act ar under any previous company lew;

i) the Special Courf esfablizshed under section 435

{w) any Matropoiten Magistrate or a Judicial Magistrate of the Firsf
Clags having jurisdiction o try any offence under this Act of under
SNy Pravious company faw!

in itve definition of Cowrt Tribural iz nol ncivded.

5. Thal in absance of jurisdiction it /s prayed that Hon'ble Tribunal may refrain
from exarcising its jurisdiciion and dismiss the insfant application af the threshold
a5 non-mairianalie,

Before appreciating the report of Official Liguidator, | also find it necessary to have a

look at the Companies (Transfer of pending proceedings] Rules 2016 (in short, Rules of 2016)

under which the proceeding in hand was transferred ta this Tribunal.

For ready reference, the Rule is reproduced below:

"5.5.0. 1119{E], — In exercise of the powers conferred under sub-sactions (1) and {2} of section
434 of the Companies Act, 2013 {18 of 2013} read with sub-séction [1) of section 238 of the
insaivency end Benkrugtoy Code, 2006 (31 af 2006) (hereinafter referred to s the Codel, the
Contral Goverament hereby moked the following rules, nomely —

1. Short title and Commencament
(1) Thesa rufes may be cofied the Compaies (Transfer of Pending Procredings) Rules, 20160

{2} They shall come into foree with effect from the 1500 December, 2016, except rule 4, which
shall came into fonce from 2158 Apel, 2017,

2. Definitions

(1} In these rules, unless the condext othEnwisd regquinks-
(g} “Code” means the insolvency and Samioupicy Code, 2016 (32 of 2016},

(B “Tribunal” medans the Notiona! Cormgany Lew Tobuaal constituted wunder sectinn 208 of [he
Companies Act, 2013,

(2] Words ond expréssions used in these ralés and not deflned, but defined in the Companies
Act, 1556 (1 of 1956) (herein referved b as the Act), the Comparnias Acl, 2013 (18 0f 2013}
or the Comparies (Courf) Rufes 1959 o the Code shal have the meanings
respactively azsigned lo them in the respactive Act or ruies or the Code, as-the case
g be.

3 Transfer of peading procesdings reloiing e caves otfer than Winding np

All procesdings undar the Acl, including procesdings relating fo arbitration,
compromise, arangements and reconsiruchion, other than procesdings relating fo
winding up on the date of coming into force of these rules shall stand
transferred fo the Benches of the Tribunal exercising respective
territorial jurisdiction:
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Brovided that ail those proceedings which are reserved for orders for alfowing or
otherwise of such procesdings shall nat be fransfered.

4 Pemding proceeding relating to Voluntary Winding up

All applications and pelifions reiating fo valuntary winding up of companies pending
before a High Court an the date of commencement aof this rude, shall continue with and
dealt with by fhe High Court in accordance with provisions of the Act.

5. Transfer of pending proceedings of Winding up on the ground of inabili to pay debes
(1) All petitions relating fo winding up under clause (e} of section 433 of the Act on he
graumd of inability o pay i#s debls pending before a High Court, and wheve ihe petitian
has not heen served on the respondent as required under rule 26 of fhe Companies
{Courf) Rutes, 1858 shall be iransferred to the Bench of the Tribural exfzhiisked undar
sub-section (4) of section 418 of the Act, exercising tarritorial jurisdiction and such
peiitions shall be trealed as applications under sectians 7, 8 or § of the Code, a5 the
case may be, and deall with in accordance with Part It of the Code!

Providad that the petitioner shall submit all information, ather than iformation forming
part of the records fransferred in accordances with Rule 7, requirad for admission of the
petition under sections 7, 8 or § of the Code, as ihe case may be, inciuding defails of
the proposed insahvency professional fo the Tribunal within sixty days from date of this
natification, fading which fhe petition shall abate.

{2} All cases whare opinion has been forwarded Gy Board for industrial and Financlal
Reennstruction. for winding up of a company o a High Court and where no appeal 5
panding. the proceedings for winding up initated under the Act, pursuant to section 20
of the Sick Industrial Companiss {Special Provisions) Acl, 1885 shafl confinue fo be
dealt with by such High Couwrt in accordancs wilh the provisions of tthe Act

& Transfer of pending procesdings of Winding up maters on the grounds other than
irnahility o pay debiy

Al petitions filed under clauses {a) and {f) of section 433 of the Companies Act, 1856
pending before & High Cowt and where the petition has not besn served on fhe
respandent as reguired under rule 268 of the Companies (Court) Ruwles, 1959 shall be
ransfared fo the Bench of the Tribunal exercising territorial jurisdiction and sueh
petitions shall be treated as petiions under the provisions of the Companies Act, 2013
(18 of 2013).

7. Tranxfer of Records

Bursuant io the transfer of cases as per these rulss Ihe relevant records shall also be
transfarred by the respective High Courls o the National Company Law Tribunal
Banches having jurisdiction farthwill over the cases =0 fransfarred.

&. Fees mor to be pald

Notwithstanding anything contained in the National Company Law Trbural Rules
2046, no fee shall ba payable in respect of any proceedings transferred o the Tribunal
in accordance with these rufes.

6 Rules, 2016 thus states that only three categories af the petitions |pertaining to
winding up) which are pending before the High Court on the date of publication of aforesoid
Rules shall be transferred to the Bench of NCLT having jurisdiction over the matter. The
petitions, referred to in the Rules, 2016, are the petitions, filed under Section (i) 433 {a), (i)
433 (e) and [iii} 433 (f) of the Companies Act, 1356
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7. It may further be stated here that the Rules 5 and & also state that only those petitions
which were filed before the High Court under Section i) 433 (a), 1} 433 [2) and ii{) 433 {f} and
where petition has not been served on the respondent in accordance with Rule 26 of the

Companies (Court) Rules, 1959, in short Rules, 1959 shall be transferred to the Bench of NCLT.

8. Rule 5 further says that the petition, so sent to the Tribunal, shall be treated as
application under Section 7, 8 or 9 of the Code, as the case may be,. and same shall be dealt
with in accordance with prescriptions, rendered in Chapter || and Chapter Hll of Part-Il of the
Code, 2016. It may be stated that the Chapter || and Chapter lIl of Part-ll of the Code, 2016
put in place a detalled procedure qua corporate insolvency resclution process which may

even be resulted in liquidation of the corporate debtors in appropriate cases,

9, It may be stated here that Hon'ble Gauhati High Court ordered the winding up of
M/s. Deuble Dee Constructions |P) Ltd on the ground of its inability to pay its debts (Section
433{e) of the Act of 1956, vide order dated 05,06.2012 in C.P.No 08/2010, Thereafter, the
tompany was put in liguidation process and such liquidation process has still been going on.
In the meantime, M/s National Building Construction Corparation Ltd., hereinafter referred
to as applicant, instituted a suit against M/s. Double Dee Constructions (P) Ltd befare the

Hon'ble Delhi High Court.

10. Having found that the company in question is in liquidation, Delhi High Court asked
the applicant to obtain leave from the concerned court to institute suit against the company
in liquidation as required under section 445 of the Companies Act, 1956, Being so required,
the applicant approached Hon'ble Gauhati High Court with an application Under section 446
of the Act of 1956 seeking leave to institute /continue with the suit, instituted against the

company in liguidation.

11. Hon'ble High Court, however, opined that in view of publication of Rules of 2018, it
has no jurisdiction to entertain such an application further holding that such jurisdiction has
now been vested in the NCLT by the Rules of 2016 read with relevant provisions of the
Companies Act, 2013 and allowed the applicant to withdraw the application befare the High
Court with liberty to file it before the appropriate authority. This is how, the present
application has been before this Bench of NCLT for taking further necessary action on it in

accordance with law.
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12, The narration, stated above, reguires me to conclude that Hon'ble High Court has
allowed the withdrawal of the aforesaid application with liberty to file It before the
appropriate authority on invaking the provisions in Rule 5 of the Rules of 2016 for disposal of
the same in accerdance with the prescriptions rendered in the Code of 2016, But then, Rule
5 deals with frash petitions filed under section 433 {g) of the Act of 1956 which are pending

befare the High Court without copy thereof being served on the respondents therein.

13. It may be stated here that by the operation of law, the petitions so transferred to the
Bench of NCLT by the High Court on invoking the provisions in Rule 5 of the Rules of 2016 shall
be deemed to be the applications under sections 7, 8 or 9 of the Code, as the case may be,
and thereafter, such applications are required to be dealt with in accordance with the

prescription in Chapter || and Chapter 11l of the Part-Il of the Code of 2016.

14, it deserves a mention here that the corporate debtors involved In such proceedings
may be put in liguidation in appropriate cases as well. However, such prescriptions in
Chapter Il and Chapter Il of Part || of the Code of 2016 cannot be made applicable to the
application under consideration inasmuch as the company aforesaid has already been in
liguidation following the winding up order rendered on it by the Hon'ble High Court vide order
dated D6,06.2012 in CP No 08/2010.

15. One may notice here that Section 279 of the Act of 2013 which corresponds  to Section
446 of the Act of 1956 has conferred on the Tribunal, constituted under Section 408 thereof,
to grant leave to institute suit or ether legal proceedings against the company in liguidation.

For ready reference, section 279 of the Act of 2013 is also reproduced below: -

“See. 279 Stoy of suit, te, on winding up order. <= (1) When o winding up order has beer
passed or a provisional liquidator has been appainted, no swit or other legal proceeding shall
be commenced, or if pending at the dote of the winding up order, shall be proceeded with, by
or ogainst the company, except with the feove of the Tribunal and subject to such terms as the
Tribural moy impose.

Provided thot any application to the Tribunoil seeking leove under this section shall be
disposed of by the Tribura! within sixty deys,

{2} Nothing in sub-section (1) shall apply to any proceeding pending in oppeal befare
the Supreme Court or g High Court”.
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16.  But then, in view of Rule 6 of Rules, 2016, provisions in Section 279 can be invoked

only when a company is wound up on the ground specified in clause {a) {[if the compony has,

* by special resolution, resofved that company be wound up by the Tribunall) and clause (f} (i

the Tribunal is of the opinion that it (s just ond equitable that the company should be wound
up)} of Section 433 of the Companies Act of 1956 which corresponds to clause (b) and dause
(g} of section 271 of the &ct of 2013.

17. However, the application in hand, not being an application either under clause (b} or
under clause (g) of Section 271, perhaps cannot be dealt with in accordance with aforesaid
provisions of law. Perhaps, the application in hand, may be dealt with in accordance with the

prescription of section 446 of the Act of 1956.

18,  In view of the foregoing reasons, | seek indulgence of Hon'ble High Court to lay the

matter before the Hon'ble Gauhati High Court seeking further guidance over it.

19.  Registry of this bench shall send a copy of this order along with the records forthwith
to the Registry of the Hon'ble Gauhati High Court for placing the same bafare the Hon'ble

I err--ber [Jusdicial)

MNational Company Law Tribunal
Guwahati Bench: Guwahati

High Court for doing further needful,

Sarmiry



