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ORDER
1, This application has been filed by the applicant/respondent No.1 seeking stay of the connected

Company Petition, same being T. P- No.4/2016 [arlsing out of CP No.994/2011), till disposal of Exscution
Case No. 208 of 2014, now pending before the Hon'ble Calcutta High Court.



2, | hawe heard Mr. 5. 5en, Mr. A. Banerjee, Mr. R. Mullick, Mr. G. Khandalia, learned counsel for
appearing respondent Mo.1, Mr. 5 K. Medhi, Ms. ). Tripathi, Mr. 5 G. Bhattacharjee, learmed counsel
appearing for respondent No.15, Mr, A, Das and Mr. 5. Das, learned counsel appearing for respondent
Mo 14 respectivaly.

3 I have also heard Mr. 5, M. Mitra, learned 5r. &dvocate, Mr. D. N, Sharma, Mr. M. Dasgupta, Ms.
D, Chatterjee and Mr. 5. 5. Roy, Advocates appearing for the petitioners/non-applicants.

4, The parties to the proceeding, have filed their synopsis on written arguments befare this Banch,
in the meantime, in order to appreciate the contentions raised by the applicant/respondent No. 1,
seeking stay of the company petition, | find it mecessary to go through the synopsis on written
argumenis of the applicant/respondent No.1. The relevant part of the which is reproduced below: -

Al The petitioners in compony petition balng TF Mo, W/38 739868 2018 fied before the NCLT ave claiming to
frold 64253 shores feld by them o respondent na.d company, Howewer, In the gsecution cose belng £C 209
of 2014 filed by the pelitianers hafors the Hon'ble High Court ot Calcutto, they are seeking fo execute the
dwecraw dated 10" Fabvaody, 2004 for o furn of R2.28.32.41, 208 700 mod adtistence (5 saught for by wapof ol
ipke of 54255 shares Jping deposit sith the Artitrator, and b) saie of fint oo 841, 5% Foor, “Arimguny Hocse”™,
W 7, Comas Seréel, Kodkara 200 01 F, beonging fo the judgment debtors (HAF Grouph

4] The owerments mode in 50 209 of 2004 fied by ife petitomer fdecrag hodders if read as o whale will cleasy
revery thot the petitioner are ail mang dlaiming for recoveny of the belance angeid sale considemetion af the
shares transfernad fo RAF group ander the Meamovanain of Understanding dared 177 July, 1591

5l The coasrstend fland of the pediioners fo | TP Ko 04/ 30798 50/ 20080 ot el stages mfter ewecletion of the
memerandum of understanding sdotad 1% fulp 1091 had heen fo enfarte the smid memorandiem of
urdevstonding endeved inre for trondfer af 64283 shares 1o RAP group for which porl consideratian wos
redeived ond o cowrter ool was fited i arifration seference clofming e belonor soie consideration as per
the memprandn of widerdipading dofed 17 Julp, 7981 which culmingted in the oward dofed 27 ifarch,
206 declering the final amawnt o which the pirtitiones in [TP Mo MSF97A 19508, 2016 were heid entibed
12 on gcoauntof safestransfer to RAF graup under the memorandiem of anderstanding dohed 19 duky, 18990,
The award alio condoined o defoult chavse entitvog e orbitrmtor o sl the thares for erabling the CAP
@rowup to remlize the wapaid decreta! emawnt, Lipon the oward bping made o decree on 10° February, 2014
e pettioners filad EC 209 af 3014 for dmimeng the s of @528 .20 41 200 30p o5 per the decree: The
undestanding dodmed themselves 0f preamilon wi-a-wli he sale walug of shoves ai mentaned
Memprandem of Lindersconging faied [7 iy, 15991 eolifled fo rageke the unpaid Salanie considere i

&) fhie smid shand folfowed by the pelitioness cansitently from 1591 onwards till passing of the mward claiming
teemuimbes o5 credihars fior dnpeld value of 59283 shiores wos sought 1o be cherged for the [l firme i 2011
wihgn ihe instonf company pehtion beimg CF S84 of 2017 (TP MNe.0d /8953586820161 was fileg by the
petitinners clmiming ta b ewner of G4I83 shoved, Swel citvm & 0 miznomer o the said shares stocd
trmnsfenned in 1991 a5 revenled from thalr subseguent canduct (n making & counderelorm fa racover Hhae
onpand safeftransfer value ay rendered In the Memorandum af Understeniing oad there afier seeking o
decree on the bosis of the sold award oated 27 Morch 2008 whereupan o decree wos possed an 109
Febrvary, 2014, The petitioners in furtherance of thele stond thet Bhéy are entitled fo the decrednl arm ourt of
A58, 3141 209700 hiree pist fovth the decres far execution i 2014

7l The exécizlion proceedings are reglany' belng heard by the Hoa ble Higk Court of Calcutto. The pabiiongss #
decree Poltess are exgmiang MR, Hosmwkh B Poiel @ Judgment dettar to fingd owt ossels or properies
g by the judipmrent dabfoss so that the same con be said for realfeotian of the decrrral debr,
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The getitioners wgon purswng EC 209 of 2014 are actuelly infending to reclife belance wnpold valve of
E4283 shared o csclarad by the decree dnted 109 Februmry, 2024, The final auwtcome af BC208 of 2024 wil
reaut b repfization of the unpaid fransfer volue, The necessovy comiiony of proceeding with EC 208 of 2004
impiles thot the petitioners are creditors ond they have ng righit i the shores, The right o3 creditors pursued
by the petittoners from 1998 confiruously and even of present in EC 308 af 2004 i Inconsishent with cndlios
mituelly destructive of the saif drdmed in TP MeU04,39 7 108/GR/2016 or shanshalder

The petitiopers by cioiming the brlonce unpold consideration monéy in Few of frongfer of shaves in the
artitration procesding which was indhared In 2002, i Aow by feelr odn rondee siopeed from oolming
themsches as sharehaiders of the respondent 1ol comoony, when W the srbitration proceeding wis
itighed much Before g of the saig company petition,

The execicion petition belng BC 208 of 2004 is o confinuation of the srhitratian seferprce which commeaced
in 22 g culmingted inoo (e oward of 27° Aarch, 2006, The orbiifreian grocedding wiich finoity
erystatized the riphts of the parties by passing the oword which become o decree is 0 proceeding filed price
te the sald company petitian and o such e awaerd/decree decloring the petitiansrs as erecitor for impald
volae of the skares it intimg on the peditioners in the subseglenty rashitulad compary pehitipn helng CF
55 af 7011 which is fo be shoped opphang the prmdle of Sectiar 10 of the Ol Procediine Coge.

Astirming but pod admitting thet EC 209 of 2004 is a separmbe praceeding oad hes deen filed fater than the
compary peritan then also if the reliefy delmed in the commpany petivon 5 overriding ond confiicting o the
rights claiming in EC 209 af 2014, then to ovaid conffict of judpments the earirer proceeding can be stayed
fiar mainhalning fudicio! discipioe ond far effective odiiwgication. i fuch régd o gelitioners oite
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The respandent ma.d further stries that the petitiomers e guity of forumn shopping by fillng the compony
petition cigiming themselves o sharehalders which Is nof only incansistent but oty mutivally destruntive of
ite plag taken by them ol olong Face the Memosandum of Understanaing defed 2Y July, 1521 61 passing of
aword pang suent subsequent therefo when decree Wi aossed an I0® Febroary, 2004, Plgs wildoh - arg
rutwally deshructive are apd germissible, The institution of company petition i a chirmce figatian since on
the other homd they osking the executing Court to sell of the seffseme F4283 shoves on the bosis af which the
sovd compavy petitian was filed. A% such, by the subseguent condurt the petitioners hove wohed their rights
tor chairn themseives o be the sharahalferss of the respondent ni ! comparsy

The responcent np.] shates Thiot the piow adopted iy The pesitioners [ get inde the affms of the respondest
Ao campany (5 very evident. The petitioners mateed of pressing proyer () of the execution apmicatien of
poge 126 far seling those 64283 shores intentionolly going on examinmg the judgment debioes far more
than 5/7 menths The moin jnfention of the petitiorers seeats fa be very oiear that Heey will Respg Hhe
prECIiDN appiicmiion peadmg oad ov the ather fand hefare execition apalication b finally disgosed of the
petitioners will oo fish oul ewidence i segard fo the offairs of the business of the respondent na. £
porhpany by claiming themsehves @i sharghalders af the respoadend nal company, The fimg of the
Campany Petitlan 5 thus cleory on abuse of pracess sad to prevent prrpetuntion of the some, bhe seid TP
oL 0 /AG3/TARAGE 2016 s Mokl 1o be stowed,

submissions of the petiioners in apgssing the moyer of Ddory Mo 713 of 2007 ersng owt of TP
W, (/A8 /R GEAI0TE aré G follows, -

i Mo member of A4P groap hos aeserded thel they ore the oumers of B4189 shores
il The mwmnd s aod final;
iii) I they are nid successiin 0 replzing the decretal debrt, then bhey connal be rendlered remedifess,

Fhie ofaresaid subrmssions have mo factus! ar [Egal Basis singe

@) Dwace the getitioners themiatves hove osserfed fhpir rights to recene the unpaid sole vaive af 64283
shaves at-alf steges wote execution grofeeding and dpecific proyers hove teen made for soe of 84283
shores by the recebver i weli o8 foe sode of the assets of the A4P group, they hove themsgives admithed



ehat they no langer hove any Hble fo the S425F shaves which they have miready been trongferred. 1t i
olio o motter af sesard had port consideration has deen pold by AP group.

Bl The questlon whather the CAP growp will remiize the entive decretal ampunt or sven part of Hhe decnefal
amsunt, waill depend upan e final autcovre of EC 209 of 2004 Once they hove filed ong purswing £EC
20% of 2084 the same irmpies thet they ane pnly interested do reafize the decretol debr arising oue of
erovisfer off shares. # autamaticoly fallows thot as long s the soid groceeding belng EC 209 of 2014 &
gerding they canoct pursue’ the remedy by way of ingtent compary pefition clmming thernssloed o8
shorefaloers.

£l whether e CAF graup becomes remeviess by recsons of aon-reatisation of the decretn! debi cmanat
be o ground for refusal for stoy of groceeding in TP Mo 04/357/337/08/2015 becouse both the
proceedings conmat ke proceeded with fogether ond the rights pursued by way of EC 208 of 2004 15
marinally destrncrier of the Nghts canvessed v TP Me 04307 /308/GRA2018 ©

5. Such contentions were strenuously epposed to by Mr. 5. N. Mitra, learned 5r. counsel appearing
for the non-applicants/petitioners stating that the applicant/respondent No.l has structured the
present application on surmises, conjectures and fictions, instead of premising it on facts and law and,
therefore, such an application is reguired to be rejected straightway and in that connection, several
reasons are cited which were recorded in the synopsis on the written arguments submitted from the
side of non-applicant.

&. In their synopsis on written arguments, it has been stated that the connected company petition,
same being T. P, Nod/2016, was onginally filed by the non-applicants/petitioners against the
respondents, In the month of September, 2011 before the Hon'ble Company Law Board, Calcutta Bench,
Kaolkata (in short CLB) alleging oppression and mismanagement in running the affairs of the respondent
Mo, 1 company. Sald petition was registered as C. P. No.994/2011 at CLB, Kolkata.

T During pendency of CP. N0.994,/2011, the respondent No.1 had, at first, filed C A. No.369 of
2011 for dismissal of the aforesaid company petition guestioning the maintainability of the same on the
ground that the petitioners did not have required share gualification to initiate such a proceeding LS
397/398 of the Act of 1956. However, the CLB, Kaolkata, on hearing both the parties, was pleased to
dismizs the C.A. No.369 of 2011 vide order dated 07-12-2011

g Thereafter, the respondent No.1 had filed an appeal before the Hon'ble Gauhati High Court
under Sectlon 10F of the Companies Act, 1956 challenging dismissal of C. A. No.36% of 2011. The Hon'ble
Guwahati High Court dismissed the appeal vide order dated 31-07-2012, The respondent No.l carried
the matter to the Hon'ble Apex Court by way of a Special Leave Petition challenging the aforesaid order
of the Hon'hle Gauhatl High Court bot the same was also dispased of by an order darted 20-03-2015.

9, On 01-10-2015, the Hon'ble Supreme Court had passed an order in 1. A. No.2 of 2015 preferred
by the petitioners in the SLP challenging mon-grant of interim order by the Hon'ble CLB, Kolkata. in the
aforesald arder, the Hon'ble Supreme Court had clarified that the CLB, Kolkata was at liberty to proceed
with the CP Mo.094 of 2011 since there was no bar in hearing the aforesaid CP Mo.934 of 2011

10. Before rendering the order, passed by the Hon'ble Supreme Court in |, & No.? of 2015 on
01.10 2015, the respondents particularly, the respondent Nol, on several occasions, had tried to
prevent the CLA, Kolkata from commencing the hearing of the CF No.S49-of 2011 on the plea that the




Hon'ble Supreme Court under the order dated 20.03.7015 had stayed further proceeding in CP No.934
of 2011 and, therefore, the company petition cannot be heard.

11.  According to the respondents, the order, passed by the CLB, Kolkata on 12-02-2014, 18-08-2014,
(13-03-2015, 19-11-2015 and 22-01-2016 are prolific testimonies to such facts. The respondents, maore
particularly the respondent No.1, have thus, employed all possible steps to prevent the CLB, Kolkata
from hearing the CP No.994 of 2011, thereby abusing the process of law to frustrate the well-meaning
measures, emploved by the petitioners, to secure their very legitimate claims.

12, Even after transfer of the CP No.9%4 of 2011 from the Hon'ble CL8, Folkata to the MCLT,
Guwahat! Bench—————which has been renumbered as TP No.04/297/3598/GB/2016—— the respondents
have been wsing all the tactics to prevent this Bench from disposing of the said company petition on
merits, by submitting several misconceived, ll-design applications during the course af hearing of the
same. However, this Bench upen hearing the parties found that the purported question of law was, In
fact, @ mixed question of law and facts and therefore, directed them to advance their respective
arguments, both on law as well as on facts simultaneously 5o that this Bench could pass a composite
arder on zll the controversies under consideration vide Order dated 17-11-2017 and posted the matier
on 22-11-2017 for further hearing.

13, In the meantima, before the date, fieed for hearing on 17-11-2017, the respondaent Mool had,
ance again, filed an application which has initially been numbered as Dwary Mo, 713 of 2017, seeking stay
of CP No.994 of 2011 till disposal of the execution case filed by the petitioners before the Hon'ble
Calcutta High Court since such an execution proceeding, amongst other things, shows that the
petitioners have no locus, whatsoever, to file the connected company petition.

14. However, as stated above, such application fs liable to be rejected in limine--—since ----such an
application is nothing but mere extension of many earlier applications seeking the dismissal of
connected company petition on grounds which were very similar to the ground, agitated in the
application In hand and which are already repeatedly held to be untenable in law. Being s, the present
application |5 & clever destgn to delay the disposal of the connected company petition, Therefore, the
non-applicants/ petitioners have urged this Bench to dismiss the application with cost.

15, | have perused the application seeking stay of the proceeding in TP No.04,/397/3098/GB,/2016
farising out of CP No.994 of 2011] in the light of the arguments, advanced by the parties. On a bare
reading of the application under consideration, in the light of the arguments advanced by the
applicant/respondent Mo, it is found that it had objected the continuance of connected company
proceeding till the disposal of the execution proceeding on three counts. According to the
applicant/ respondent Na.1-

[i] the averments, made in the execution proceeding, clearly demonsirate that the
petitioners are no longer the title holder in and of the shares of the respondent No.l
company, the numbar of the same being 64283, since, the title thereon had already
heen transferred to RAP group on D1-07-1991 when the RAP group and CAP group had
enterad into an MOU,



(1) The applicant further contends that in view of the stand, taken by the respondents in
the aforesaid execution proceeding, they are, now, prevented from prosecuting the
company petition as shareholders of the respondent No.1 company-— since ——the stand
they have taken in the said execution proceeding undoubtedly demonstrates that the
respondents are only the creditors of the company aforesaid, In simple words, the
principle of estoppel, now, comes In the way of the petiticner's prosecuting the
proceeding in hand as being shareholders of the same.

{iiif It has also been contended that if the proceeding in hand and the proceeding, now,
pending before the Hen'ble Calcutta High Court, are allowed to proceed simultaneousty,
there is every possibility of decision in this proceeding and the final result in the
execution proceeding, pending before the Hon'ble Calcutta High Court, running counter
to each other. Such a situation |5 ngt permissible under the law, more so, when the
aforesald proceeding s pending before the Court as high as the highest Court af the
State.

16. | have considered such submissions in the light of the materials on record and the law holding
the field. The applicant/ respondent No.1 as well some other respondents, over a long period of time,
have been agitating that the non-applicants/petitioners did not have requisite quafification to initiate
the connected company proceeding—since--- they had transferred their title on the shares in the
respondent No 1 company to the RAP group way back in 1991, some of whom are respondents herein,
since they have no legal qualification to file the said proceeding, under section 397/398 of the Act of
1956, on this ground alone, the connected petition is required 1o be dismissed.

17. This Bench has considered such submissions and found reasons to conclude that the purported
guestion of law, raised from the side of the respondents/ applicants, is not a question of faw alone;
rather, it is @ mixed question of law and facts and, therefore, such a guestion cannot be decided in an
offshoot arising from the original proceeding, The various orders, passed in different Interlocutary
applications including one which was rendered on 17-11-2017 In T. P, No. 04/397/398/GE/2016 (CP
Mo.994 of 2011) with L. A. No.20/2017 {in T.A.No.29/2016 —C.A, No.369/2011) & LA. No.16/2017, make
such position wery clear. For ready reference, the order rendered on 17-11-2017 T. P. No
04/397/338/GB/2016 (CP No.994 of 2011) with L. A, No.20/2017 {in T.A.No.29/2016 -C.A, No,369/2011)
& |.A. No, 162017 is reproduced belaw; -

"ORDER
Date of Ovder: 17" November 2017

This proceading under Sechan 17714, 235 397, 398, 399, 402, 4037 and 406 of the
companas Act, 1956 (in shor, the Act of 18958 was intiated by Kanubha! C. Patal, since
deceased, @ong with 6 offers, 20 named in fhe petition, against Dalco Tee Company Limited (i
short, respondent Mo, company) and 13 others afleging thal persons/olher enlifies, named
thersin as respondents, have been carrying on the affairs of the respondant Na.1 company in @
profoundly Megal manner which nol only resulted in serious mizmanagement of the affairs of
respondent No. 1 company but also caused anarmous appressian fo the pelitianars therein. Thay,
therafore, seek vanous relisfs as specified i the pafitan aforsad
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2 it may be stated here that some of the pelitioners herein and thew predecessors
(herainaffer referred fo as CAP group) a3 wel as some of ke respondsniz and thek
predecessors (hereinafier referred fo as RAP group) were the owners of zeveral proparties
inciuding respendent No.1 Campany as well as M's Lallmeokh Tea Estale, gifated in e oistrc
af Cachar in Assam, However, in course of time. the RAP group and CAP group fell apart and,
therefors, in 1001, they had enfered inlo an agreement {{Mermcramaum of Understanding (MOLU
far shart)} for settlement of their disputes. Lingder such MOU, the Laitmookh Tea Estate along with
sovme ather oroperties was fo go o CAP group whereas the respondent Ne. 1 company along wilh
sovme ather propeviies was fo come [0 the fold of RAF group,

3 The proceading in hand was ariginally fled before the Company Law Board (for
shart, CLBJ. Kolkats. However, on the repeal of the Act of 1836, the Companies Act. 2013 {fer
shart, Act of 2013} was brought info existance. With the repeal of the Act of 1356, the institution
of CLE sfood replaced by Nationa! Company Lew Tribunal (ln shart NCLT). Thus, this
proceeding came to be transféred fo this Banch from CLE, Kolkata for disoogal in accordance
ivitf1 fiay

4, This Tribunal, being in seizin of the proceeding, takes up the same for disposal in
accordance with prescription rendered in the Act of 3013 and the Rules framed Hhara=-Lnger.
During the course of heaving, some parties heveto hed fled demurer guestioning  he
maintainabiity of the proceeding in hand. Mr 5. Sen, learned Advocsls for respandent No. 1, i
the course of argument, refaring fo the oroer of Hon'ble Apex Courf rendered on 08,12 2046 in
S P No. 295682012 confended that in a proceeding, where demurer has bean filed questioning
the maintainability of the main procesding, the Tribunal iz duty bound fo hear such demurer firgf.
Hea, therefors, urged this Bench to hear the darmurar first

5 in that context, Mr Sen submitted that the pafiticnars hevein cessed o be he
shavehaiders of the respondent No.T company as back as 1997 followlng the execution of ML
betwesn the CAP group and RAP group in 1931 and, thersfore, on the date of filing of present
proceeding in 2071, the petitionar, baing e membars of CAP group, did mat have a single sitare
in the respondent No. 1 company. much less, their having requisite shares in the company to file &
patition wnder Sechan J97/395 of the Act of 1856,

il Mr 5N Mitra, learned Sr. Advocale appearing for the pefitioners, however,
objected to such submission, seeking heaving of the demurer lirsl, siating that the argument,
advanced from the side of respandent No. 1, aimed af showing thal the pefiionsr did nol have
requisite qualification to fe the proceeding in hand, s structured— nol an law. Jogic and facts—
bul —on speculstion, surmise and comjaciure instaéad which no cowt oF irihumal would aver

approved,

T Mr 5N Milrs further submitz that Hor'hie Apex Court in ils aforesaid order 850
requiras the Court'Tribunal to hear the company petition and [he osmurar simuifangously and
alzo as expediiously as possibla. According o Mr. Mira, im the presant procesding. the purparted
question of maintainabiity /5 50 infrinsicaly interlinked with varous dispuled facts on record thal i
would be impossible for the tibuna! to consider the so caled guestion of mantainability without
congidening varkus offver disputed facts onrecond.

L in ather words, the guestion of maintainabilily, so rafsed by the respondents, &
nothing but a mixed guestion of law and facis and, therefore, in view of the provisions of Qrder
iV Rule2 (2] (a) and (b} of the CPC, the guestion of matntainability, as projeched through the
demurer, cannot be taken up as a prafminary issue. Mr Mitra, therefore, urged this Banch fo hear
the company patition and af the demurrers simuitaneously.

2 This Tribunal, o hearkng the parfies was pleased fo pass the fallowing ordar on
2200. 2017

‘Heard Mr. 5.N Mira, learned Sr. Advocate assisted by Mr.DN Sharma, Mr
A Chouwdhury, Ms. D.Chatterjes, and Mr.5 S.Ray, isarmed counsel appearing for the

T
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petitionars. Also heard Mr 5. Sen, Mr. A Banedee and Mr. B Mulics, fearmed counsal
appeaning for the Respondant No. 1.

‘Refarring fo the order daled 9" December, 2018 rendered in SFL No
Z9566/2012 by Hom'bie Apex Court of the Cowntry, Mr. 5.5en, learned counse! appearning
for the Resoondent No 1. submils that in terms of the order dated 09.12.2016, in the
aforesaid proceeding, the demurer, fled by the respondent, questioning the
maintainabilily of the present proceeding is reéquired to be heard firsd,

“Mr. SN Mira, Senior Advocate, ofyecfed such prayer seeking hearnng off
demurer first  stating that the Hon'ble Apes Court ordsr, rendered on 8.12.2016 in [he
SLP raferrad to above, requires this cowt fo hear lhe company peliion and oiher
application fmcluding demurer simuifaneously and g0 B3 expediiously &8s poszibia,
Therafore, as prayed for by the lsarned counsel for the respondent, the demurer  cannal
be heard first, more 5o, wien desmwrer involves a mixed question of faw and factz,

‘Having heard  faamed counsel for the pamies and a0 having regard (o the
pleadings of the parties, | find it necessary fo hear the patition iself first

“However. dus fo paucity of time, Mr. SN Mitra. leamed semor counsel could not
complate his argument foday and prays for some fime.

“Ag agreed to by the lesmed counssl for the parties. fist the mafler sgain an
1904, 2017 for further hearing as first lhem.’

13 Accordingly, the pelition was heard at fengthi and in the meantime, the argument
from tha side of the pefiffoner was concluded and argument from the side of respondant Not
Company on law poinls was also concluded. However, on 75.00.2017, Mr Sen, after concluding
his arguments an law points, submitted that the Han'ble NCLAT in its judgment dated 18.01.2017
renciared in Company Appeal (AT) No.17, 18 & 19 of 2017 hald that when in a company petitian,
5 damurar has also been filad questioning the maintainabilly of the main proceeding, the Tribunal
is duty bound to hear the petition, bath on marit and on mainiainability, simultanecusly but duing
the final hearing, the guestion af maintainabiily showd be decided firs! and i it iz answered in
nagativa, then e pefiion iz fo be heard on mard,

11. Mr Sen, thersfors, urged this Banch thal since he has raised the question of
malntainability of the proceeding and since he has concluded his arguments on maintainability of
the proceeding i hand, in terms of fudgment dated 18.01.2017 rendered in Company Appeal
{AT] No.17, 18 & 10 of 2017, this Bench ls duly bound to décide the question of rriantainabiiny
before deciding the other controvarsies an mant. This Bench, therafore, on 15.00 2017, renderad
the following ardar;

“Mr. 5 N. Mitra, legrned Sr, Advocate ossisted by Mr. D N Sharma, Mr. A. Choudhiry.
Mr. IV, Desaupta, Ms. D. Chotterjer and Me. 5. 5. Roy, Advocotes appeared fodoy for ond on
behalf of the patitioners,

"o the arber haad, Mr. 5 Sen, leorned 5. Advocote ossisted by Mr, A. Bonenes, Mr, &
Mullick ard M. G. Khandelis are present representing the respondent No. 1, Mr. Anirban Das,
Advocale it present representing Respondent No.1d, Me 5. K. Medhi, 5r. Advocate and Ms. L
Tripathi, Advocote aré present representing respondent No. 15,

“Wr. 5. K, Sen, cownsel for the respondent No.d compieted his orguwments in respect of
ssire of mairtaingbiity of the present proceeding in hand. White arguing the case, M. Fen has
drown aftention of the Beach to o decision of WCLAT, New Delhf doted 03-02-2017 rendéred in
the cose of Cyrus Investment Put. Lid, & Anv. Vs Tato Sons Lod. and others in Company Appeod (AT]
. 17, 18.and 19 of 2017, to contend that the question of maintainability of an Hsue af ratsed in
o porticetar proceeding, the Tribuaal is first reguired to decide the meintalnobility point before
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gaing for ather controversies, In this conrection attention af the Sench has also beet srewn [0
Pora 422 of the aforesaid arder, which i reproguced herein below for ready referemee:

' in the aforeiald circumibaness, | the Tobuno! hor fived the
Company Patition far hearg bath oa the guestion of maointzinebity and if 5o
reguirad on mert, we fingd ho reoson to interfere with such order passed By
Tribunal. However, we ore of the opinfon that during the final hearing fhe
guestion of maintainability showd be decided first ond If /5 onswered in
negative, oooinst the appelants, the gueskion of waiver of the petition be decided
i aryp strong ground has been mede out to cfaim exception under prowso to sweb-
seetion (1) of Secflan 244 in eoie, oforesald issues ore decided in fovour of the
oppelionts, then the Trabunal con decide the case on mearit.”

"He, therefore, wrpes this Hench to decide the guestion of meintalnability first befors
deciding the proceeding on ment

"I this cannection, M. Mr 5 N Mitrg, learmed counsel opgearing for the petitioners
referring o another decision doted Z4™ Jenuary, 2017 rendered by the NCLAT, New Oelfi in
Company Appeal (AT Mo XF of 2016 in the cese of Amup Kumar Agorwgl & Anr, Vi Crpdtol
Thermotech Lid. & Others hos submitted thot in @ proceeding, when question aff maintaimabilify &
rofsed elapg with other condroversies, ol the poings should be heord tegether, In this regard. he
hos drown aifestion of the Sench (o Para 31 af the obove ander, which i= reproduced herain
Belaw lf:lr redly relfp.rpn:e: -

= i B The guestion of oppression and mismenagement and mairtanability in
the present case #s @ mixed guestion of focts and low, 4% the petition wos fitad
pn the grownd that the sharehalding af the appiicant(s] hes been brought down
below 100 of the fobal thorebolding of o Company by oppression ond
mismonagement,  Tribusd! woi  requived to declde  the guestion of
maintainability af the Hme of finol béaring of the Petittan. Both the merit ond
guestion of matnteineblifty were required to be declded together. On hearing
the porties, in case the Tribungl forms opinion thot there wak 5o oppression and
mismanagéement on the date of couse of action o5 alleged by the applicant thern
in fuch cese i owas oped fo the Tribwnal fo didmiic the pefition a5 fal
rrptamabie 0 wew of Section 398 af the Companles dct, 1956 "

Mitro, leorned mw.-:rr ﬁ:r fhie an.-tr-;na.-r:. m"crr-fn-n o ﬂ-: nl‘nremﬂnrw .'u'dqmn: af ﬂe

NOLAT, New Delkl dated 247 janusry, 2017 1 am of Bhe considered apinion thot this palnt be
diseussed during fing! keoring on the nexl dofs;

“Here, it may be stefed thot at one podnt this proceeding, this Beach wos of the opinian
that since the matter regarding maintenobility of the proceeding In hand fnvolves both guestion
af low s well g5 question of focts, hence, such a matter (mainteinabiity of the present
groceadimal fs reguired o be considered olong with all ather disputes in the present proceeding
wihen the motter (s finally taken up for hearing.

“Accovdingly, this Beach reguesis alf the parties to remain present on the pext doie
“List this matter an 39-11-201 7 ay weell o5 an 23-11-201 7 for further kearing.”

I have heard both the parties on 09, 11. 2007 Mr Sen has reiteroted his erguments which

aavanced on 15092017 wrging this Bench to decide the guestion of muainteinability first. in that



connection, he fos keavily relied on the decisian pessed by the Han'his NCLAT, more porticuionly, paro 42,
For ready reference, spid pare is réproduced oslow:

In the aforesaid circumstonces, #f the Tribunal has fiked the Compony Petition for
earing both an the question of maintainabiity ond i so required on medt, we find no regson o
interfere with such order possed by Tribunal. However, we are of the apinien that during the firgl
kegring the guestion of maintaingbifty showd be decided fivst and I it is answered in negabive,
ggainst the appelionts, the question of waiver of the petition be decided if any strang ground has
been made ot fo cloim excephion under prowse o sub-sectlon (1) of Section 244, In caie,
aforessid isues are decided n favewr af the oppeflants, then the Tribunda! o decide the cage on
marie,”

13 However, Mr SN, Mitrg, leorned 5r, Advocote, referring to the judgment Hon'blie MCLAT,
rendered on 24.01,2017 in Anup Kumar Agarwal & Anr, ¥, Crystal Thermotech Lid. & Others, submitied
thpt fhe NELAT ia the pforeseid proceeding alie held thae on the basis of facts on record, the Tribunal i éo
decide the guedtion of malnfmnatuiily af the fnel keardng of the petition ana both the menl and guesticn
of mointainability were required to-be declded together. The relevant port of the judgment s reproduced
below:

The gquestion of amgvession ond miimanagement ond mainiainobility (v ihe present
cose 5 o mied question af facts omd fow. As the petition wos filed o the grouvnd thot (he
skarehalding of the oppticort(s} hos been brought down below 1107 of the total sharehelding of
o Company by oppression ond mismonagement. Tribung! wes reguired to decide the guestion of
maintoinability ot the time of finol hearing of the Petition, Soth the mert and guestion of
mrginteimabiity were regwired to be decided together, On hearing the parties, (v cose the Tribuna!
forms aeinign thet there was o oppression and mismanagerment on the dote of couse of ection
s gilened by the pppicant then in such cose It was agen 1o the Tribunal bo dismiss the pebition 25
mat raiatainabie (o view of Section 399 af the Companies Act 1956.%

14, it may be stoted here that the respondent Ne.I4 (Eastern Teo Esbale Led, ), hod also fled
7 deraner application chalienging the mointeinghility af the presedl pracesding on counts more than ane.
On 09.11,2007, Mr P.X. Ray, learned 5r, Advocars gppeacing for respongent Mo, 14, while erguing the cose
far tha respondent Ne. 14 alio pdopted orguments, odvanced by Mr Sen, learmed Advocote respondent No,
1 comgaity.

i5 However, os stoted above, he questiomed the mointainabiity of the present procesaing
on same cther low points o5 well. AN those points were incorporgied in the e-maif notes, submitfed from
the side af respondents which | hawe reproduced herein below:

“The demurer opplcotion hos also been filed an the grownd thot in the company petibion the
petitiorers have chollenged the agreements enterad into between the Eastern Teg ond Daloo Tea
borh doted 1597 February, 2008 for fepse af the fea garden os well o8 for exclusive saleof green
fed lecuves, The sormpany pelithan wes fifed an 18" Qerober, 2011,

“Admittedly there & o deloy of mase than three pears from the dote of execution agoinst the
Eastern Tea (n fillng the sald compony petitfon. The sald comeony petition the petitfoners hawe
prayed for concellation of the agreement entered into betwern the Dolog Tee and the Eadtern
Tea on 157 Febreary, 2008

“Eostern Tea &'a thind party to the disputes between the petitioner and the respondent macl. The
petitioner i neither shoreholders of Enstern Teo nor Doloo s @ holdimg company of the Eastern
Teao mor Eastern Tea is the holding compony of Doloa Tea. As such, the Eastern Tea is o complete
stranger to the disputes between the porties and hos been wnnecessorly drogged he
procesdings. Ak such the soid compeny petition suffers from migfoinder of porties and showld be
dismisied, I8 further stoted that Section 247 sub-dection 2 Clowse () of Componies 468, 2013 thas
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i a fegel bar from cancafiation of setting aside or terminating any agreement entered into by the
campany with ony third porty unless or until consent is oblgined from such third party. In The
Instont case, there is no conient oblained from Fostem Tea. As such, a0 proyer ogoinst Eostem
Ten for terminatien of contract con be possed. Admittedly, the company petitien is barred by the
lawes of limitotion ogainst the Eostern Ted since it is filed much beyond thiee yeors which /4
mosdimum periad of time within which 0 proceeding for equitable relief can be brought imba.

mrhere are more thon three years defay and loches on the part of the petitiomers and they have
gxplained why thers was sa much deiny and foches. The maximum period prowidad even thodigh
there ore deloy end laches cannat go beyend thiee years, As per Article 137 of the Limitation of
1963 In proceedings where there s fixed period of imitation.

“The ogreement of Eastern Tea wias uplppded In ROC an 207 Eebrugry, 2008 which /s a public
document ond upload of publie document deem constructive notice of the same to public o5 0N
date. As such, the petitioner being barred under Section 242 Sub-section 2{f7 of the 1963 Act and
being barred by the lows af fimitation and it Aot mointainoble and should be dismissed with
costs.”

16, He further submits thot Hon'ble Agex Court in Nexigen Dealers Pyt Lid, & Anr, Vs,
Aporpars Compony Lid, & Ors. a/so held that the question of meimbsinebiiey i3 required to be heard before
considering the other controversies on foctual front an merit. Such @ cloirm from the side of the
respondents hos again been refteroted in the email note forwarded fo this Bench form the side of
respondents. The refevant part (s reproduced Belaw!

"Egctern Teo relies upon various judgments af Iginiik which hes been decided on the ground of
maintainability and compony petition hos been dicmizzed an the ground of mitation in the
maintaingbility getition which hos been vpheld by the Han'hle NCLAT wide order doted 185"
October, 2017 which is lotter in time o3 that af the Agarpara judgment oated August 16, 2017,
Eastern has also refied upon a jedgment of Next Gen Dealers Vs, The Agorpeid Caompany which
has been upheld by the Han'ble Supreme Court By dismissing che civi! oppeal by the other efted of
237 October, 2017 on the ground that meintainability poirt 15 10 be decided first before golng
into the merits. Such order of the Hon’ble Supreme Court i qse feTter In tirme than the arder af
the Agarparo Jute Mills dated August 16, 201 " ri

17, | hove considered the submissions, edvenced fram the side af the parties howing regard
te the decisions, relied on o well as materiols on pecord. On moking such on exercise, i (5 found thot the
auestions of low, raised from the side of respondents, more particulary fram the side of respongent No. 14
ore of such nature which cannal be sald to be pure questions of low and which con @iane be heard ab
prefiminary (ssues before deciding other controversies an merit

18 Rather such guestions oppear te be mived questions of law and focts and, therefare, in terms
af fow, loid down in Order XIV fRule 2{2) o) and (b} af the CPC. such questions connot be [pken o3
prelimingry issues. Therefore, os held in the order doted 9 December, 2016 rendered in SLF No
29556,/2012 by Hon'bie Apex Cowt of the Country os well @i by Hon'ble NCLAT in Anup Kumiar Agorwal &
Anr, (supra), the controversies, projected throwgh the compony petition os well o5 ofl the demurer
opptlcations, being mixed guestion of Jow and focts, ore required To be foken up for considenation
shmiuttaneosy.

i) in tuch @ scenaria, | have no other option but to direct learned Advacates appearing for
their respactive parties to odvanice their argurnernts both on fow points and on facts simultonecusiy.

28, List this martter on 22.11.2017 as ordered eavlier,”

Once again, the applicant/respondent Mo.1 has urged this Bench to stay the company petition

citing pendency of the execution proceeding before the Hon'ble Calcutta High Court. In my view, such a
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plea is nothing but the extension of very similar prayer, raised on many earlier occasions, which wers
already held to be mixed question of law and facts and which cannot be decided in a misc. proceeding:
rather, the same needs to be addressed on merit on the basis of materials on record along with 2l other
contentions, raised from the side of the respondents.

19, Coming to the second allegation afaresaid, it is found that the question whether the presant
proceeding is barred by principle of estoppel etc., Is again, In my considered view, a mixed guestion of
facts and law and, therefore, the same cannot be addressed in an offshoot, like the one in hand.
Therefore, the said question, in my opinion, tan oaly be addressed on merit on the hasis of materials on
record, while considering many other contentions, raised from the side of the respondents.

20 Coming to the third allegation, | find it necessary to see the law holding the field. Section 10 of
the Civil Procedure Code deals with the matter relating to stay of the subseguent sult, For ready
reference, Section 10 of the CPC 5 reproduced below: -

“ection-10: Provides-

Mo court sholl proceed with the 1rial’ of ony st in which the matter in issue s also direetly and
substantialy in iS5ue in o previously nstitufed suit between the some parties or hetween parties Under
wharn they or any of them ciaim, ftigoting under the same title, where such seit i pending in the some or
any ather court in indig howng furisdiction to grant the refief choimed, or in any ather Court bevond the
limits of india estobiished or constituled by the Central Government and having ks jurisdiction ar before
he Supreme Cowrd, ™

Explongtion: The pendency of @ suit in a foreign Court does nat preclude the Caurts in India fram trying &
sult founded on the some cause of oction.”

21, A bare perusal of Section 10 of the CPC révieals that the object of Section 10 is to prevent Courts
of concurrent jurisdiction from simultaneausly trying two parallel suits between the same parties in
respect of the same matter in lssue. The section intends to prevent a person from multiplicity of
proceedings and to avoid a conflict of decisions. This section will apply where the following conditions
are satisfisd;

Il Prexence of Two Swes Wihere these are twn s, orwe peevsonsiy eerrreed aind the other sibsesguenil
irienfinted,

< Master an Josies e maieer fo dssue 07 the selwequeTd U misr e drreetly and sdrdaally in feare i
oA RS st

X K Partees: Borl ohe s muse be berween rhe same parties o herween herr epreseneives,

4! Pendrncy of Sents The previody fescrnised st st be pending: - & in the same Courr in which the
subsoquent sine & drowehe, or b o ame osber Coorr fn fodil or & o an Cogt evand the fimibe of Tl
eslaliinhied or empowered iy the Central Government, or . Before ehe Spretne Cownrr. e forisdionion: The
{mmt o which e Previaps gl o amsaoeed pesr fare. uosdiceeon o e e relied clnmed it o
strbsecuerns savr of Same Ticle: Such parties oy be Srigatnge under the same e o both the s

22, A caretul perusal of section 10 of the CPC reveals that unless the aforesaid conditions are
fulfilled, & subsequent suit cannot be stayed in view of pendency of a former suit. In the instant sult, |
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have found that afmost all the conditions, necessary for application of Section 10 of the CPC, are found
canspicucusly lacking and, therefore, | am of the view that this proceeding cannat be stayed till disposal
of the execution proceeding, now, pending before the Hon'ble Calcutta High Court, as prayed for by the
applicant/respondent No.1.

23, In view of the above, the presant proceeding is liable to be dismissed, which | accordingly do.
This Bench sincerely hope and trust that the parties to the company petition would render necessary
assistance and co-operation in disposing the same at an early date inasmuch as it awaits disposal since

7011,
54{”'

riember-fudicial)
Mational Cornpary Law Tribunal
Guwahati Bench: Guwahati.
Dated, Guwahati, the 18" Decombaer, 2007
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