MNATIONAL COMPANY LAW TRIBUNAL
GUWAHATI BENCH

Dy Mo.528 of 2017

Central Bank of India . Financial Craditor
“Versus-
Assam Company India Lid. ... Corporate Debtor

Order delivered on 24-10-2017
Present: Hon'ble Mr Justice P K Saikia, Member {1}
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QRDER

Facts necessary for disposal of the present proceeding, in short, are that the Central Bank of
India, Corporate Finance Branch, Kolkata Zone, Kolkata (herein after referred to as FC) had
sanctioned two term loans vide term loan No. CFBI.CMD, 2010 -11-08-584, dated 14.8.2010. One of
the said term loan was for an amount ta the tune of Rs.18.50 crores, whereas, other loan was for
Re.d1.50 crores totalling to Rs.60.00 crores. Such term loans were sanctioned in tavour of M/s.
Assam Company Ltd, hereinafter referred to as Corporate Debtor (in short, "CD").

2.  However, subseguently, at different points of time, said loan was re-structured. First restructure
was done on 13.6.2012, which was also approved by higher authority of Central Bank of India,
Kolkata. Such restructure was duly accepted by CD. On 07.01.2015, CD confirmed the liability
amounting to Rs.49,67,26,531.00 as on 30.09.2014, Thereafter, on the basis of another letter dated

29.12.2015, received from the CD, further modification of term loan amounting to Rs5.51.20 Crores

was made and the same was done in order to accommodate the CD to make repayme nt of loans,

3. However, despite giving enough opportunities to repay the debts, the CD failed to repay the
outstanding amount payable to the bank, Therefore, vide notice dated Di.t.ra-lﬂ 17, the FC
demanded an amount to the tune of Rs.49,83,72,077.00 (Rupees forty-nine crores eighty-three 'ﬂl‘fhi
seventy-two thousand and seventy-seven) only which was calculated up to 31.03.2015. .F.-E.*.pﬂ nding
thereto, the CD vide letter dated (18.03.2017 duly accepted the said lability and also intended to

repay the same through instalments.
However, since no payment was made, the FC through the duly authorised officer has
o : ough the .
. ferred this application ufs 7 of the Code of 2016 seeking initiation of corporate insolvency
preferre
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sesolution process against the €D, In regard to authorisation of the officer to submit the present
application before the Adjudicating Autherity, it has been stated that one Mr. A Bhavani Prasad,
peputy General Manager, Central Bank of India, Kolkata has been authorised by one Sri Umesh Kr.
singh, Field General Manager, CBI, Kolkata Zone, Kolkata to submit the application seeking initiation
of corporate insolvency resolution process against the CD and such authorisation was done by 5n
Umesh Kr. Singh on the basis of the power of attorney executed by FC in favour of 5 Singh an
30.10.2013

5. It has also been stated that said A, Bhavani Prasad has also been authorised by the FC to do
various deeds and acts for and on behalf of the FC, including institution of suits and other
proceedings in the name of FC or to defend any suit/proceeding against the Bank pending in any
Court/Tribunal ar other forums. In that connection, a power of attorney, same being the power of
attorney dated 30.10.2013, had also been executed by Bank in favour of said Bhavani Prasad.
Therefore, according to the counsel appearing for the FC, 5ri A. Bhavani Prasad too possesses the
required authority to submit application in hand on his gwn.

6. It has also been submitted that the application under consideration was complete in all
respects, which shows that as on 01.08.2017, the CD owed an amount of Rs.54,16,40,576.00 to the
FC, but the CD committed default in repayment of the principal amount as well as the interest
accruad thereon, on and fram 31.10.2016. The FC further says that one Mr. Kuldeep Verma has been
named as Interim Resolution Professional to take charge of the situation in accordance with the
prescription of Law and Rules framed there under in the event of admission of the application under
consideration.

1. On scrutinising the same, it is found that the application suffers from some defects and in
due course, such defects were noticed to the FC and such defects were brought to the notice of the
Financial Creditor requiring it to rectify the defects accordingly, In due course, the Financial Creditor
has rectified the defects and thereafter, this Bench vide Order dated 31-08-2017 has directed the
Corporate Debtor to show cause within three days as to why the application filed by the Financial
Creditor under Section 7 of the Code of 2016 seeking initiation of corporate insolvency resolution
process against it would not be accepted.

8. The Corporate-debtor has, however, assalled the proceeding under Section 7 of the Code of
2016 on several counts, First, [t was alleged that the person who is authorised to submit the
application U/s Section 7 of the Code of 2016 on behalf of the FC did not have requisite authaority to
submit the application under the aforesaid provision of law, In this connection, it has been pointed
out that in column 5 of the Part | of the application, one 5ri Sandeep Chamaria, Advocate, with his
detailed address, was shown as person autharised to present application on behalf of the FC.

: 1 Similarly, in column No.6 of Part | of the application, said Sri Sandeep Chamaria, Advocate
was shown as a person, resident of India, to receive service of notice on behalf of the FC. However.
according to the counsel appearing for €D, there is absalutely nathing on record ta <how r i
sri Sandeep Chamaria, Advocate had ever been authorised to present the application i hand before
the Adjudicating Autharity.
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/10, Rather, the power of attomey, at annexure - 46, relied on by the FC, shows that ane Sri A,
Bhavani Prasad, an officer of Central Bank of India, was constituted as attorney of the Central Bank
of India to do various acts, as mentlaned therein, for and an behalf of the FC, which included the
power to institute suit/proceeding etc. for and on behali of the Bank or ta defend any
sult/proceeding against said Bank initiated befo re any court/ tribunaly any ather authority.

11. It is not in dispute that said power of attorney was executed long before the Code of 2016
was brought into existence in 2016, to be precise on 30.10.2013. In Palogix Infrastructure Pwt. Ltd.
[Company Appeal (AT} (Insol.} 30 of 2017 Judgement dated 20-09-2017] it was held by the NCLAT,
Mew Delhi that a power of attorney, executed by the donor before the bri NEing into existence of the
Code of 2016, cannot validly empower the donee of such power of attorney to submit an application
undersection 7/9/10 of the Code of 2016,

12, This is because of the fact that the Cade of 2016 has brought into existence a regime which
differs very drastically from all legislations holding the field till then which was earmarked for the
Code of 2016. Such being the situations, the power of attorney executed on 30.10.2013 cannot
validly empower the donee there-under, he being Sri A. Bhavani Prasad, an officer of Central Bank of
India, to submit the application under section 7 of the Code of 2016, before the Adjudicating
Authority seeking initiation of corporate insolvency resolution process against the €D herein.

13. In Palagix {supra), it has also been held that in terms of section 179 of the Companies Act, a
company, being a juristic person, can discharge its function through its Board of Directors only.
Therefore, an officer, howewver high he may be in the herarchy of the Bank, cannot on his own ar
authorise any other officer of the bank to present an application under section 7/9/10 of the Code of
2016 before the authority concerned unless the company in some way or other, has authorised him
to do such actfacts or unless the conditions enumerated in such a jJudgment are met.

14, In the case In hand, there is nothing on record to show that said 5ri A, Bhavani Prasad,
Deputy General Manager, Central Bank of India had ever been authorised by the FC in accordance
with the prescription of law to act as attomey of the FC to initiate a proceeding under section 7 of
the Code of 2016. Nor was there any proof of Shri Umesh Kumar Singh, Field General Manager,
Central Bank of India ever being authorized by the FC either to initiate any proceeding under Section
7 of the Code of 2016 or to authorise someane to file any application under the aforesaid provision
of law before the Adjudicating Autharity in the name of the bank aforesaid.

15. All these speak loud AND CLEAR that said 5ri A, Bhavani Prasad, Deputy General Manager,
Central Bank of India had no authority whatsoever to initiate a proceeding under section 7 of the
code of 2016. Such revelations are alsa testimonies to the fact that 56 Umesh Kumar Singh, Field
General Manager, Central Bank of India too had no authority to authorise someone to submit any
application under section 7/9/10 of the Code of 2016 seeking initiation of Corporate Insolvency

Resolution Process.
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16. In second place, it has been contended that the FC must establish in unequivacal terms
that the €D had owed it a definite amount as being the debt due to the FC. The FC must also

17. In that connection, my attention has been drawn to the definition of the terms of “claim®,
"debt” and “default” as has been given in the Sub-section i), 3(11) and 3{12) of the Code of 2016
respectively to contend that mere claim or existence of debt Is not enough but the FC has to
establish with equal clarity the date of default and defaulted amount

18. This is because of the fact that the proceeding under the IBC is summary in nature and
therefore, IRP /RP are not entitled to enter into a detail enquiry to ascertain the quantum of claim,
debt and amount defaulted. Their duty is to collate the claims of various creditors ete. leading to
formulation of a Resolution plan, Hewever, in the present case, FC has miserably falled not anly to

establish of the exact amount debt ---- but -——- also failed to establish the guantum of defaulted
amount,
19, In that cannection, my attention has been drawn to the figures in column No.4 of the chart,

annexed as document No. 47 to the application [at page 228) which shows that as on 01.08.2017, an
amount to the tune of R5.54,16 40,576.00 had fallen due as debt whereas in the statement, which
was certified according to the Bankers' Books Evidence Act, 1891 (and which was submitted along
with the reply to the written ohjection), such amount was shown as Rs.34,62 80,000.00 as on
01.08.2017.

20. It has also been submitted that the amount, which was shown as debt as on 01.08.2017 In
the statement which was certified in accordance of the Bankers' Books Evidence Act, 1891 {and
which was submitted along with the reply to the written objection), did not match with the amount
which was shown as debt as on 01.08.2017 in column MNo.4 of the chart at page 228 of the
application.

21. The statements, which were certified in accordance of the Bankers' Books Evidence Act, 1891
show that the CD committed default in repayment against all the three term loan accounts.
According to such statements, the debt in respect of account Mo Afc No. 3081712321 as on
01.08.2017 was Rs.17,18,00,000.00 whereas the debt in respect of account No A/fc No.3081685895
as on OLOB.2017 was Rs.7,95,20,000.00 as well as the debt in respect of the Afc No. 3187540746 as
on DL0E201T was Rs.9,76,00,000.00 totalling to Rs.34,89.20,000.00. Quite surprisingly, in the
column 4 of the chart aforesaid, as on 01.08.2017, such an amount was shown as
Rs.34,62,80,000.00.

22, Since the wvarious figures, given In the application regarding debt as on 01.08.2017,
completely mismatch with the figures on debt on the same date In the suppaorting documents, there
cannot be any escape from the conclusion that the FC itself did not know what was the actual
amount that had become due to it from the side of CD as on 01.08.2017. Therefore, on this count
also, the Adjudicating Authority is duty bound to reject the proceeding in view of the law laid down

1 by Hon'ble NCLAT, New Delhi in Starlog Enterprises Ltd. Vs. ICIC| Bank Ltd. reported in {2017) 142
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scL 1, as well as by the NCLT, Principal Bench, Mew Delhi in the case of Indian Bank itd. & Ors, Vs,
M/s. Athena Demwe Power Ltd. [Company Petition No.55/2017) decided on 12-05-2017

23, The CD has attacked the proceeding in hand on yet another ground as well, It has been
stated that before being a financial creditor, it needs to be established that the CD owed a financial
debt to the former, In that connection, my attention has been drawn to the definition of Financial
Creditor as well as Financial Debt, so given in Section 5 {7) & 5 (8) of the Code of 2016 respectively.
For ready reference Sections 5 (7) & 5 (B} are reproduced below:

“vtives F 7)o crodiver™ mcns ame person to whom o fraechl defie s owed and
mchndes 3 peesan e whom sl el fas been fegall st or srnsfersed 1o

“Gections F (8 anced oebe T mcany o debe afone wish sererest, i anyy wiich o5 distursed
agenrasd o consrderanion for the mme vadee of wrreunes” ained sncleockes—

a) J.'r\l::l.l'h":l' |!5'-C-l]'|'1.li|'l'q.|r.|5"il.'l'l-ﬂ = ||'r;n'|'m'.-'r! of '_l.'r.'-'.rnr_.'

A Arlj o rased by accepeance pader Ay dccaptuee creddit facdline o i diee
nwaterialied equiviloms

s amy arnowent rrosed parsuae fa ane aote purchase fcilite or e msie of Tusncs, epores,

debienreres, foan stock or .1.'r_|'.'|.'.r.l.'r;I':I.' InEfaneR

! the ameunr of an fizbility iy respeer of any’ drase or fire prrchase comracr wiich
devined a5 2 fimaner or capiea! fease under che fndan Accounting Seandlinds or seh
arher FCTOAIT sramderes 25 mu -I'J:'lﬁ.‘l'l.'h'f-'fi'm':

recivrbfes sold or dincouared ocber then aay recenalles sofd e sen-recorse basis:

&7

i 2l arreant mived e A pransacron. icleding T forwand sale or lp-l-'nj':-.a-_-r.'
agreeawrt, furving he coraiercil effecr of & borrommag

il any derfeative fransaction ermtered fafo [N conrpection WiHh profeciion agaimst or

henefic fom fecnsation i any mre ar pece and for calewdaemg the value af amy
Jerfedrve rrnsacrion, onfy ohe marker widie of such prarsacoon shall be pken @

ACCOUTI

%) 2y Counrer-indemany obligaron i tespect of 2 puatantee, i demorey, Bond
dacurnentany derter of evedit or any other mstrurnent issued by 2 bank or fimancal
SO

i) che amounr of any labilicy in respect of any of the guarintee or indlemamity for zny of

the items referred to in sub-clausesa) o () of ths clsise ",

24. The definition of “financial creditor” as rendered in Section 5 (7), therefore, chearly

demonstrates that unbess there is a financial debt due from debtor to creditor, the later cannot
acquire in law the status of a Financlal Creditor. On the other hand, the definition of Financial Debt
shows that only certain kinds of debt which have been itemised in the aforesaid Sub-section can be

treated as Financial De bt.

Therefare, according to learned 5r. Advocate appearing for the CD, a debt along with interest

can be treated as Financial Debt although the amounts, specified In Clause {a} to (i) to qualify to be
the Financial Debt. However, the amount which is said to be Financial Debt In the present

proceeding, same being Rs.54,16,40,576.00, under no Cfcumstances can qualify to be the Financial
peht 5o contemplated in Section 5 (&) of the Code of 2016,

5.
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" 16, In that connection, it has been pointed out that though an amount to the tune of
/ Rs34,61BO000.00 is being claimed as outstanding balance towards the principal amount,

4 Rs.18.25,78,861.00 is being claimed as interest accrued on the principal amount -—yet —.-.an
/ amount to the tune of Rs.1,27,83,715.00 was also claimed as being arrear penalty, What is, however,

/ important o note that such amount was also included in debt which was said to be
R5.54,16,40 576,00 as on 01.02.2017,

27 Since the term “arrear penalty™ is conspicuously lacking in the definition of Financial Debt,
therefore, no amount stretch of the term “Financial Debt™ as contemplated in section 5(8) can
include “arrear penalty” within the meaning of the term ‘Financial Debt’, Since the "arrear penalty”
cannot pass the test to be graded as Financial Debt, the entire computation of debt adding such
“arrear penalty” to the amaount of debt makes the calculation of debt totally untenable in law and
therefare, on this score too, the present proceeding is liable to be rejected —- argues the learned
Advocate for the CD.

28.  All those contentions were hotly disputed by Mr. Chamaria, learned Advocate for the FC. In
regard to the third contention aforesald, it has been stated that the definition of Financial Debt is
Inclusive one — and-— not exhaustive as claimed by the learned Advocate for the CD. In that
connection, it has been stated that any amount which braadly satisfy the conditions enumerated in
Section 5 (&) may qualify to be Financial Debt although such a debt may not find its name in the list
of debts specified in such a provisions of law.

29, Further, referring to the Reserve Bank of India Master Circular on Interest Rates on
Advances, issued on 01.07.2014, it has been submitted that in bank parlance, interest means and
include simple rate of interest, compound rate of interest, floating rate of interest or penal rate of
interest etc. Therefore, the term "interest “as stated in Section 5 (8], covers wide range of items and

not limited to the items specified in the section aforesaid.

30. In that view of the matter, there cannot be any difficulty in concluding that the arrear
penalty is nothing but amount calculated on the basis of penal rate of interest. Quite importantly,
such arrear penalty was calculated on the basis of agreement arrived at by the parties at the time of
entering Into the loan agreement on 25.082010, vide clause 3 of Schedule 1l wnder caption
repayment schedule. Therefore, one cannot find fault with the inclusion of penal rate of interest in
the amount calculated as Financial Debt,

31, In regard to second allegation that the figures as to the debt, rendered by the FC in its
application Ufs 7 of the Code of 2016 is contradicted various figures, rendered in different
supporting documents, annexed with the application, it has been submitted that such allegation is
far from truth. It may be stated that in their written argument, the €D did not give an accurate
picture as to the outstanding due towards the principal amount as on 01.08.2017. In that

connection, it has been pointed out that the figures, so given in the written argument in respect of

outstanding principal amount, are as under:

The amount allepedly ouvrstanding n the Ade NoJOBIFI2Z32] a5 on OLOS2017 s
R 7, 18, 00,000,

M
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The amount allegedly ourstanding i the A/c NoJO8I685895 as on 01082017 5
Rs.7 9500 0005 and

The amoune alfogedy outstandig 1 rthe Adc NoJT87540746 a5 on OLOB20LT o
Rs 9. 76,0000 roralling re Bs.04.89. 20000,

32. However, the figures, so shown in thelr written argument from the side of CD were naot
correct. As per statements, submitted from the side of FC which were prepared in accordance with
prescription of the Bankers' Books Evidence Act, 1891, the outstanding amounts towards the
principal amount as on 01.08. 2017 are as under- -

a The amouns allegedly owstanding in ehe A/e Na.JOSIZI2I2] o on OLOB20IT &
R l7 I8 06X~

b} The amowum allegedly ocutsmnding i the Adc NoJOBI6835895 & on OLOBI0IT o
Hs A6E.20006 - and nor R 795200000, as seated i in ohe written aigument. seibrmnred
from ehe side of C0 and

J.'__' che  amoues ;-f.l'::gw]'jﬁ' ﬂug'm;ug e ,-1__,.-"1_' MNo dFET5EITES a0 oon OFOS200T =

R 8 7600000/~ roralling ro R 34,89 20000/ roralling o Rs.34.68.80,000/ -

33. Therefore, the claim of CD that the figures regarding outstanding amount towards the
principal amount so rendered in the application do not match with the figures regarding principal
amount so given in supparting documents, in statements, submitted from the side of FC which were
prepared in accordance with prescription of the Bankers’ Books Evidence Act, 1891 in particular, is
found to be horrbly without any substance. Unfortunately, such a state of affairs only serves to
show that the CO was held bent in trying to hide the truth from the Tribunal.

34, In regard to the contention that aithough in the statements, submitted wunder the Bankers
Books of Evidence Act, 1891 the FC has claimed an amount to the tune of Rs.34,68,80,000/- to be
the outstanding debt due from the side of CD as on 01.08.2017, in its application, the FC has
magnified such amount so much so that in |ts application, it claims that as on 01.08.2017, the CD
owed to the EC an amount to the tune of Rs.54,1640576.00 as being the debt, it has been
contended such a claim Is structured more on surmise than on facts on record.

35, In support of such contention, It has been submitted that in the computer generated
statements, which was certified in accordance with the provisions of Bankers’ Books Evidence
Act, 1891 the FC has given the statements only in respect of amount cutstanding towards the
principal amount as on 01.08.2017 and nothing else and same is given as per practice followed by
Banks throughout the country. Such figures match completely with the figures as given in column 4
of the chart In document No.46 produced from the side of FC.

6. However, the chart in document No.46 also speaks about interest accrued on principal till
01.08.2017 as well as arrear penalty, When all those amounts are put together, the total amount
comes to Rs.54,16,40,576.00 and same being the total dues (read as debt) payable to the FC as on
01.08.2017. Such a figure, therefore, matches completely with the figure so given in Part IV of the
application. These are more and mare testimonies to the fact that the allegation that figures
regarding the debt, so rendered in the application did not match with figures regarding the debt,

rendered in different supporting documents, is nothing but a pack of lies,

u—-_
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/37 nregard o the first allegation, it has baen submitted that such allegation too is a farfetched
//' ane. I SUBEAr of such contention, & has been stated that the FC had executed a Power of Attorney
on 30 _IU 2013 in favour of one A, Bhavani Pracad, constituting him to be the attomey of the Bank to
do verious duties and functions specifisd therein which includes the power to institute for and on
behalf of Bank any suit/proceeding etc or to defend any suit or other procesding initated against
the Bank in any Court. Tribunal etc. Therefore, the said A. Bhavani Prasad who has signed the
2pplication in gueston has all the authority to submit the present application in the name of the

Sark

38 He further submits that even if one assumes for the sake of argument for 3 moment that
under the sforesad Power of Artorney, said A. Bhavani Prasad was incompetent to present the
application in hand on behalf of the FC — yel — one Shri Umesh Kumar Singh, Feid General
Manager, Central Bank of India being the Zonal Head, Kolkata, on being armed with power conferred
on fum under the Power of Attorney dated 30.03.2013, had authorized Sri Prasad to submit the
present application under Section 7 of the Code of 2016 before the Adjudicating Authority vide
authority letter dated 03.08.2017 (Document ko AT).

3%,  Since the Bank concermed on the basis of Power of Ariorney dated 30.10.2013  had
empowered Shri Umesh Kumar Singh, Field General Manager, Central Bank of India to do varlous
acts for and on behalf of bank and since on the basis of such Power of Attorney, he had authorized
Shri A. Bhavani Prasad to submit the application in hand before the authority concerned, it is no
longer possibie on the part of the CD to complain that the application submitted by Mr. A. Bhavami
Prasad suifers from authorisation insufficiency and, therefore, the allegation raised on this count is

liable to be rejected

argues Mr Chamaria.

A7, Referring to the decision of Hon'ble Apex Court in the case Punjab State Co-operative Bank
Ltd. Vs Milkha Singh (Deceased) By Legal Heirs & Another, reported in AIR 1998 5C 271, It has also
been submitted that even if one assumes for the sake of argument that the FC did not specifically
authorise Sri A. Bhavani Prasad Lo submit the application in guestion before the authority
concerned —yet then— it may not be always necessary for the bank to issue specific authorisation
letter to discharge some act or acts for and on behalf of the bank,

41. This is because of the fact that it may not be always possible or practicable for the Board of

Directaors of the bank to take various executive decisions, some of which require urgent decisions

and implementations. In such eventualities, the bank must allow its officer or officers, off course, of

superior position/positions to take some urgent decision(s) on their own without waiting for

permission to come from the Board of Directors of the bank. In that connection, my attention has

been drawn to the relevant part of the judgment in Punjab State Co-operative Bank Ltd, (supra) and
same is reproduced below:

“Ir ts nor pracacal feasthadrry tuar the generad bode mar frequendy (o teke oS exeounTE JecTstom.

As 3 gyn'rrn.l':-a"z-ﬂ_ Lh- _Eu-m'm.nr b u!-.l:lrll:" C:H'IF"{'J'HEJ e SOOIV frq'.mlf."l.' r._tj;.-' quﬂ'.\?..ll_."\.hrhﬂ' J:'."ri:.ul.mi Ll

(REE (B WO A ONTL "L; IF L6 o PFJ«.‘I'P:-'HM" P Eke vamoues Necuiie decrions some of sl regeare

wrprnl decrons and implementanons. he bve lw has piven wade powers o the Managng [hrector. ™

PR
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42, 5aid dedision further fortifies the stand of the EC that the present proceeding cannot be
rejected only on the ground that Sri A, Bhavani Prasad or for that matter counsel who presented the

application in hand were not authorised to submit the application in accordance of prescription of
law —-argues Mr Chamaria, learned counsel appearing for the FC.

43 Mr. Chamaria further submits that Mon'ble NCLAT, Mew Delhi in the case of Palogix

Infrastructure Pvt. Ltd. Vs ICICI Bank in Company Appeal (AT) {Insol.) Mo.30 of 2017 in its Judgement
dated 20" September, 2017, also held as follaws: -

s, This aparr, if an officer, such a5 Seenior Manager of the Barik has been awthorized fo
grans foan, for recavery of foan or o deitie procecding for Corporare fnsofvency Resolurion
Frocess ™ agaimse the person who fave takea foan, mroswch case, the Corporare Debtor cannoe
,,l"k-:!'-f tfhar officer has JPORSE B sanctror foan, dur swch officer fas no FHWEr i recover e foan
amouat o o iilte "Corpormre fnsofvency Resolution Process™ i spete of defaul of deb.

4, ¥ a piea 15 taken by the authorzed officer that he was authorized o sancrion loam
and had done so, the applicarion wnder Scctron 7 cannot be rejected on the ground dhar ne
separate specific suthorzation ferrer has been gsted by Financial Crediror in fiveur of such
officer desigmare, ™

37 As per Entry 5 & 6 (Parr I} of Form No, 1, Awthorised Represencaree” is required fo
write firs marme and address and positran i relation o the Financal Credieart Bank, I there &5
amy defect, s such case, an application under seetfon 7 cannoe be regecred and the applicant is
roy e granred seven diys” time o proguce the Board Resolution and remove the defecr.

4. According to Mr. Chamaria, learmed counsel for the FC, the Power of Attorney dated
30.10.2013, executed in favour of Shei A, Bhavani Singh, Deputy General Manager Central Bank of
India, in no uncertain term, demonstrates that the Financial Creditor has not only empowered Mr,
Prasad to grant loan but it has also given him the power to recover such loan as well. In view of
above, and in terms of law, laid down In Palogix Infrastructure Put. Lid. {supra), it needs to be held
that Mr, Prasad has required authosity to present the application before this Bench. For ready
reference, the relevant part of the Power of Attorney is reproduced below: -

"To make advances apd prant any loans or secommodenion, o8 démand or orherwise, on cash
credie, averdraft or ofher ACCOUMES DAY SOVEITITIENT OF ﬁuaﬁr Ipu.ﬁ't.-:r or ARy Persod, Firrm SOCHELY
sprndicare, company, cotporn, body corporare or assecation af persons with or withour security of
any kind and m perticnlar and withour prepudice ro the foregoing to Jend or advance moneys on
movably andor Gnmoveble andlmived secories on polictes of msurence, bonds, debentures,
guarantees, bills of exchange, promissiony sores, hundies and negoriable instreements of amy kind, on the
deposit of oitle~deeds, goods, wares and merchandive, bullion, srocks, securines, sfares, bills of lading,
delivery evders, dock warranes, sadwap receipts or other documenes of rirle o or possession of any kind
of goods or property or on fetrers of eredit or other obligarions of any kind”.

"To ask, demand, sue for, recover, receive, endorce PAIICH, TEqUIT delivery or transfer
possessicn and v obtain possession from alf amd every person, finm, society, company, corporation,
body corporate, assocation, sysdicate, goverantear or Jocal or public or stanstory body or audhoriy
wierezoever and whiisoeren, of alf chims, s of, TR, debes, demands, dies, secamties of an T4 Eing
whassoever and any goods, wares, merchandise, charels and effecrs and chings and any propery
movealde and rmmovalle or any achoaable claim which aow are or wihrch may ar shall fecome due or
owing or payable to or recoverable by che Bank whecher as owner, mangages, pledgee, Ayporhecares,
charge, Erustes, EXecuror or guaranror ar a5 subrogane or otherwses howsoever and whether ander or by

wirtue of any morigage, pledpe, hypothecstion, charge, lien, bond, agreement or any other security or
\ upon or by wetue of any bulls of exchange, promisory notes, chegues, bills of bding or any other
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45, Mr. Saha leamed Sr. Counse| appearing for the CD again submits that the decision in Punjab
State Co-operative Bank Ltd. (supra) cannot have application to this proceeding since such a decision
wias rendered in a different setting and situations which have no relevance 1o the dispute in 1he case
I hangd. This is because of the fact that the decision, so relied on, was rendered In the contest of
running of the affairs of the Co-operative Banks which are governed by different laws and rules
framed thereunder, which permits some officer/officers of the Co-operative Banks to take some
executive decisions in certain speclal situatlons as are naticed in the judgment itseif,

46, | have considered the rival submissions having regard to the materials on record as well as
the decisions, relied on by the parties, to advance thelr respective case. In so far as second allegation
Is concerned, it is found that such allegation is not based on facts on records. On perusal of the
certified Bank Statements, which were submitted by the FC, along with the reply to the written
objections, | have found that the amounts, so given in the certified Bank Statements, relate to the
outstanding amounts towards the principal amounts,

47, On further perusal of the certified Bank Statements, it is also found that the total
outstanding amount in respect of principal amounts comes to As.34, 62, 80,000.00 only, ond not,
R5.34,88,20,000.00 o5 cloimed by CD. It is also found that there was a mistake on the part of CD in
calculating outstanding amounts, projected through the bank statements, since the debt in respect
of loan, covered by Account No. 3081685895, was wrongly read as Rs.7,95,20,000.00, although the
said loan account reveals that outstanding amounts in respect of principal amount was

Rs.7,68.80,000.00 only.

48, In regard to the allegation that though in the certified Bank Statements, the debt in question
a5 on 01.08.2017 was stated to be Rs.34,62,80,000.00 only (not Rs.34,89,20,000.00 as claimed by
CD) ——yet——in the document Nod6é at page 228 as well as in the application under
consideration, Rs.54,16 40,576.00 was stated to be the debt payable to the FC on the aforesaid date
(wiz,01.08.2017}, | have found that such claim, toa, is far from the truth.

40, On examination of the application in the light of various documents, submitted by the FC in
suppert of its case, | have found that the certified Bank Statements reveal that as on 01.08.2017, an
amount to the tune of Rs.34, 62, 80,000.00 anly was outstanding ---but then --—-such cutstanding
amount was in respact of principal amounts only. However, the certified Bank Statements did not
speak about the amount which remained outstanding towards the interest accrued on the principal
amounts nor did it speak about the penal interest, charged by FC.

50. Record further reveals that while interest, calculated against the principal amounts in the
aforesaid three term loan accounts, comes to Rs.18,25,76,861.00 as on 01.08.2017, an amount to
the tune of A5.1,27.83,715.00 was also charged as being the penal interest against all those three
term loan accounts. Therefore, the total outstanding amount, on all those counts as on 01.08.2017,
comes to Rs.54,1640576.00. Being so. In my considered opinion, there is no discrepancy
whatsoever in describing the debt in question as on 01.08.2017 in various documents, submitted

the side of FC, as claimed by the CD.
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51.  Coming to the third allegation, it Is found that such allegation too is deveid of any truth, A
perusal of definition of the Financial Debt in between the lines reveals that such a definition is an
inclusive one -—and not an exhaustive definition -——-as claimed by the CD. Therefore, any amount
which satisfies the key requirements of Financlal Debt a5 defined |n Section 5 (B) of the Code of 2016
would certainly qualify to be a Financial Debt. In that view of the matter, in my opinion, arrear
penalty is nothing but a form of interest as contemplated in Section 5 (8) of the Code of 2016,

52. Further, the Master Circular on Interest Rates on Advances, issued by RBI on 01.07.2014
reveals that interest, charged by the Banks and other Financial Institutions, may have different
colowrs and contours, such as, simple rate of interest, compound rate of interest, Floating Interest,
Penal Interest etc. Therefore, the Master Circular on interest Rates on Advances, further fortifies my

conclusion that the amount, charged as arrear penalty, same being Rs.1, 27.83,715.00, 5 ane form of
interest as specified in Section 5 (8) of the Code of 2016.

53, In this connection, one may look into the decision of Hon'ble Apex Court in the case of

Central Bank of India Vs. Ravindra & Ors,, reported in AIR 2001 5C 3095, In the aforesaid decision,
Han'hle Apex Court held as undoer: -

“intarest and its classes:
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Juadyeral ﬂrct?q:-\.u_'_r of Woards amd Pheases .:"'_'Tn'i- exdicnon) derest amcams, infer alia, SO lpju.;' -‘I-"_.."' b
horrower s che ferder for elprimtion ol e et ol iy raCvIEN. Ao Seeretzny, Jeganion | W T
Jm&vﬂ A e e (0 H-EL. I.'-.II.!-J!-J.!‘I I 800 58 the Consteerion Beack ﬂlLl\.qur:,Il iraf 7 jrerson n'wprg'g.rfﬁp
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rmade iF by hed had the e of the money, on, canversely, the Joss e snfered because fe b not char vse, The
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G, The decision of Hen'ble Apex Court in the Central Bank of India (supra) leaves ne manner of
doubt that the arfear penally is an interest as contemplated in Section 5 {B] of the Code and
therefore, inclusion of the same in the amount claiming to be the debt due from the €D as on
01.08.2017, In no way, takes such an amount out of the purview of Financial Debt as contemplated
and defined in the aforesaid provisions of law.

55, This brings us te the allegation wherein | am to decide if Shri A. Bhavani Prasad, Deputy
General Manager, has necessary authority to present the application in hand before the Adjudicating
Authority seeking initiation of Corporate Insolvency Resolution Process against the CD. § have found
that the FC claims that Shri A. Bhavanl Prasad has necessary competence to file the proceeding in
hand since the FC had already executed a Power ol Attorney in his favour on 30,10.2013 to do
various acts and deeds mentioned therein, which includes preferring any suit/proceeding for and on
behalf of the FC or defending any suit/proceeding instituted against the bank before any Court,
Tribunal enc.

56, However, the guestion whether any Power of Attorney which wos executed before the
enoctment of Code of 2016 could empower an Attorney constituted there-under to submit an
application under section 7/9/10 of the Code of 2016, is no longer res Integra. In Palogix
Infrastructure Put, Ltd, (supra), it has been held that a person who was constituted as an Attorney to
represent any Bank, Company etc. before enactment of the Code of 2016, cannot validly submit an
application under Section 7/9 / 10 of the Code of 2016.

57. Therefore, there cannot be any doubt that the Power of Attorney at document Mo 47 at
pages 231- 244 cannot validly authorize said Shri A. Bhavani Prasad to submit the proceeding in hand
under Section T of the Code of 2016. That being the position, | have no hesitation in rejecting the
claim advanced from the side of FC that Shri A, Bhavani Prasad had full competence to submit the
application under consideration on the basis of Power of Attarney executed by the FC in his favour
on 30.10.2013,

58, In regard to the authorisation, done by Sri Umesh Kumar Singh, Field General Manager, CBI,
Kolkata Zone, Kolkata, empowering 5ri A, Bhavan! Prasad to present the present application in hand
before the authority concerned (which he had done on the basls of Power of Attorney, executed in
his favouwr on 30.10.2013), | have found that such authorisation has no legal validity at all since the
Power of Attorney in favour of Shri Umesh Kumar Singh suffered from similar infirmities which
affected the Power of Attorney, executed by the FC in favour of Shri A. Bhavani Prasad on
30.10.2013. Being so, none of the Power of Attorneys, aforesaid, could empower Shri Prasad to
submit the application in hand before the authority concerned.

59,  But then, Mr, Chamaria has once again taken me through the varlous documents, submitted
from the side of the FC, more particularly, the Power of Attorney, executed by the bank in favour of
Mr A Bhavani Prasad on 30.10.2013 to contend that Shrl A, Bhavani Prasad, Deputy General
Manager has been empowered by the FC, not enly to grant loan but to recover the loan as well, if
necessany by instituting proceeding before the Court or other Tribunal,
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60.  Similar reliance was also placed on the Power of Attorney dated 30.10.2013, executed by the
bank in favour of Mr Umesh Kumar Singh as well as the letter dated 03. 08, 2017, executed by Mr
Umesh Kumar Singh, authoring Mr Prasad to submit application in hand before the Adjudicating
Authority to contend once again that FC through the aforesald PMr Umesh Kumar Singh, Field
General Manager, CBI, Kolkata Zone had empowered Shri A. Bhavani Prasad, Deputy General
Manager to grant boan as well as to recover the loan including the debt in guestion,

B1. | have already found that Honble NCLAT in Palogix Infrastructure Pyt Ltd. {supra) held that
where it is shown that the person, designated as authorized representative, has the power to grant
toan or recover loan or initiate proceeding seeking Corporate Insolvency Resclution Process, such a
person neads to be held to have requisite authority to submit an application under Section 7, 9 & 10
of the Code of 2016 and in that event, no separate authorization from the FC could be insisted.

B2, in the present case, the bank officer, who was designated as authorized representative of
the Financial Creditar, is clearly shown to have power to grant loan, Equally importantly, he was also
shown to have power to recover loan. In such a scenario, in view of the law laid down in Palogix
infrastructure Pvt. Ltd, it needs to be concluded that Shri A. Bhavani Prasad has the requisite
authority to submit present application under Section 7 of the Code of 2016, Our foregaing
discussion has made it more than clear and therefore, same needs no further restatement.

B3, But then, it is foumd that the column Mo. 5 of Part | of the application, one Mr. Sandeep
Chamaria, Advocate, with his address, was shown as a person authorized to submit application
under Section 7 of the Code of 2016. But then, no document from the side of FC has been filed to
show that Mr. Chamaria had ever been authorized to submit the present application before this
Adjudicating Authority. This only shows that Mr. Chamaria has no authority, whatsoever, to submit
the application under consideration before the Adjudicating Authority.

4, Howewer, wvery interestingly, in the block towards bottom of the application which were
meant for signature of the person authorized to act on behalf of the FC, name in Block letters,
pasition withfor in relation to the Financial Creditor and Address of the person signing necessary
information were given and same were in relation to Shri & Bhavanl Prasad, Deputy General
Manager. For ready reference, the aforesaid Block together with the information therein bas been
reproduced balow:

“Central Bank of India, Sronch Offfce; corporate Fingnce Branch, 32, N5 Rood, 80 oo

Kolkate 700001 hos poid the requisite fee for this applicotion through Dermand Oroft Date

0208 201 7.

| Signature of the person authorised to oct on | Deputy General Manager CFB, Kalkata
| behalf of the finoncial creditor

Marra in block letters A Bhovoni Prosod

Position with or in relation to the financial | Deputy General Manager
creditor
Address of the person signing CFB Bronch,33,N5 Road, Kolkels 700001,
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65.  In my considered opinson, while filling up the form, the name of the Advocates engaged to
conduct the proceeding for and on behalf of the FC, the name of the engaged Advocate had been
wrongly inserted in the place meant for inserting the name of the authorized representative of the
FC. The fact that no separate authorization has been issued from the side of FC in favour of Mr.
Chamaria as well as the fact that Shri A. Bhavanl Prasad had appointed Mr. Chamaria as the
Adverate for the FC make such a canclusion inevitable.

B, One may notice here that we have already found that Shri A, Bhavani Prasad had the
required authority to present the present application before the Adjudicating Authority. Az a
corollary thereto, it needs to be concluded that he had the authority to engage a counsel to conduct
the case on behalf of the FC. Being so, the engagement of Mr. Chamaria as the counsel for the FC, so
done by Shri A. Bhavani Prazsad, is found to be perfect and legal,

&7. Now, the question is whether this proceeding is required to be rejected for the aforesaid
lapse. In my opinion, the defect aforementloned appears to be an inadvertent one and therefore,
rejection of the application in hand on such a ground in the fact and circumstances of the present
case, in my view, would be hyper technical approach to the problem which would cause certainly
enormous injustice to the applicant approaching this Authority seeking justice on the invocation of
Corporate Insolvency Resolution Process against the CO.

6. Moreover, it needs to be stated here that after receipt of the application from the side the
FC, the Registry had examined the same and found some defects therein, which were asked to be
rectified. However, the defect, which is pointed out by the CD, now, in presentation of the
application before the Adjudicating Authority was not notified to the FC before. Being so, in my
considered opinion, for such reason as well, the FC needs to be given one more chance to rectify the
aforesaid defect.

69, However, the final answer to the above query can very well be found In the judgment
rendered by Hon'ble NCLAT in Palogix Infrastructure Pvt. Ltd. (supra) where it was held that if an
officer, such as Senior Manager of the Bank has been authorized to grant loan, for recovery of loan
of to initiate proceeding for Corporate Insolvency Resolution Process” against the person who have
taken loan, in such case, the Corporate Debtor cannot plead that such officer who has power to
sanction loan but has no power to recover the loan amount or to initiate "Corporate Insolvency
Resolution Process” in spite of default of debt.

70. It was further held therein that if a plea is taken by the authorized officer that he was
authorized 1o sanctien loan and had done so, the application under Section 7 cannot be rejected on
the ground that no separate specific authorization letter has been |ssued by Financial Creditor in
favour of such officer designate, In such case, an application under secthon 7 cannot be rejected and
the applicant is to be granted seven days' time to produce the Board Resolution and remove the
defect.

71 One may note here that various documents on the record reveal that the CD did not dispute

availing of term loans from the FC on certain terms & conditions regarding repayment of the term
laans and interest etc. Vide letter dated 08.03.2017, issued from the side of CD, it is also found that
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CD did not deny having committed default in repayment of such term loans In accordance with
repayment schedule, But then, CD basically challenged the proceeding under consideration on same
technical grounds, which | have already held to be without any substance.

T2, On the conspectus of aforesaid discussion, It needs to be concluded that the FC has prima
facie shown that as on 01-08-2017, the CD owed an amount to the tune of Rs5.54,16,40,576.00/- as
being debt due to the FC. Such revelation also shows that €D started committed default in
repayment of debt on and from 31-10-2016. | have alsa noticed that the FC has already named a
person to act as |RP to take the charge of situation once this application is admitted, against whom,
na disciplinary proceeding is said to have been pending.

73. However, since the application suffers some defects in presentation of the same, as
discussed above, same is required to be rectified immediately.

74, Being so, the applicant is directed to rectily the aforesaid defects within a period of seven
days from today falling which, this proceeding would result in rejection.

75 Before | part with the record, it needs to be stated that during the final hearing of this
proceeding, the counsel appearing for the CD contend that the Code has prescribed different time
limits for completion of each and every stage of the proceeding initiated under section 7/9/10 of the
Code. Thus, the time limit for the Adjudicating Authority to admit or reject the application under
saction 7 [4) of the Code is 14 days from the receipt of the application by the Registry.

76.  Such time limit is mandatory meaning thereby that in the event of the Adjudicating Authority
failure to mest such time limit, the later would have no other alternative but to drop the proceeding.
In that connection, the decision of Hon'ble Apex Court in Mobilox Innovations Private Limited vs
Kirusa Software Private Limited, reparted in Civil Appeal Ne. 3405 of 2017 dated 21.09.2017 has
heen relied on. However, it need to be stated here that after the receipt of the application U/s 7 of
the Code, the Registry had scrutinised the application and detected sama defects in the application.

77.  On being required, the applicant had rectified the defects, so pointed out, within the time
specified in the Statute, Thereafter, the CD was summoned to show cause as o why the application
should not be accepted as prayed for. On receipt of the copy of the application, the Corporate
Debtor, through their counsel entered appearance and prayed for time to file written obhjections
against the application preferred by the Financial Creditor seeking initiation of corporate insolvency
process

78.  In support thereof, it relied an the decision of the Hon'ble Kolkata High Court in the case of
Shree Metalics & Ors. Vs Union of India & Ors. Reported in (2017) 203 Compcas 442 Kol., wherein it
was held that NCLT is under obligation to afford reasonable opportunity to the debtor to defend by
filing written objections. It was conte nded that such a decision was approved by the Mational
Company Law Appellate Tribunal, New Delhiin the case of M/s. Starlog Enterprises Ltd. Ve ICIC] Bank
Ltd. (vide campany appeal (AT) (Insolvency) No.5 of 2017 vide Order dated 24-05-2017. For ready
reference, the relevant part of the decision is reproduced below: -
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reguiremnent of NCLT and NCEAT ror adbere sor the principles of narusal justior it
i Yact that, the principdes of manead justice are nor eusted by the Code of 2006 can
be tound from Scetion 741 of the Code of 2006 and Rule 4 of the fasofvency and
E.II"I'-‘.'JTJI:"I"'I.'Il'[ r'l.ll':ﬂ’-lrfﬁ'.“i'rrlll.n el -"!l.:l:l.lﬁ?ll;'.'.h'lr{_l;" .-'|u|'_|r||_|r.l'|":|-'__:' Rhl.ﬁ",l, _.:"I:”ﬁ, .RI.'-I’I:" 4 I'.i'lﬂ'u?b I-'|-'|'.r|'ll ArT
appdicarion made by 2 fnanciad creditor wnder Seerion 7 of the Code of 2006, Sub- e
| F Vel Runde F regpries swcly fienreiad crroliror v sy wrel) @ ey af the .:Ir?l.'h-lln"c'-ll"l"-!'-'-l? filed
werh ofne .'i'c[:l'uﬂ'i"n'.ur.'}g Jrr."."i-.;a-nij'_ e H‘:E'::'!n'r'n'.l'lllh'!.'!r or spesd past fo e .'E:gr'.ff-.'n‘r.arm"ﬁrr
of e corpone defvon. Rl I8 of the Roles of 2000 states shar, i spch e the
Fadfex of procedire for condiscr of proccedings ander the Code of 2006 are rovified, an
Jnm':l'-.'.u.llm it ender Sihesectimr g F ol Sectron 7 of the Code of 2007 J‘l"r,"l'll'}"'-"-‘r
rer B il before she acfudieamngy mtheerir i accondane wrrh Renles 20 20, 22, &3,
2% and 26 ar Pare-5T of the Nariona Company Law Trabumald Rudes, 2006

Adfcreice to the Fn'm:'jlﬂ.fm of il jusrce by SNCOLT or NCLAT wonld noe mean

thar i every sinurion, NCLT or WOLAT 5 required fo afford a reasonable

appomuniy of hearing re the respondent before passing its orden

i a givens case, 3 ssttatran may arise which may requie MNCLT to pass an ex-paree ad

werim order agannst a respondent. Therefore, i such siruation INCLT, it may proceed
10 pass am exr-parre ad inferim order, however, after fecording the reasons for grant of
srcdt an onder and wﬁ‘}' it has chosem not fo Adiee o EI'?EF'.I'I'MP-I"H JMMMfﬁHWW ar
Hhar stage. Tt mnss, :.ﬁrrr,:ﬁ'rrpnwmd' to affond che jpary rt'.i,f-ﬁ?-'-'l"!'kﬂf a0 CEERAITHERE of
hearing before confirming such ex-paree ad interim arder,

Tn the faces of the present case, the learned seator advocate for the perinoner surhrrs
chae, arders have been passed by che WCLT wirhoor adherence fo the poinciples of
satural fuseice. The respondent was nor heard by dhe NCLT before passing the order, 4
e would be apen to the parties to agitate heir respective grievances with regard to any
arder of WELT ar WCLAT as dhe case smay be in accordance with faw. T is alse open
o rhe parmes o powe our har e MOLT amel the WELAT are bowund to follow nhe

I.uu:.m'.rjr.h.t'r:r of narurad eeermee while -n';'.'.T.-'asmF uf_arun'er."]hgr bt oo,

I such crrcumstances, the nhu'i’mg: tor ehe wires fe Seenon 7 oof the Code of 208 6
e ™

& Therefore, i i5 clear chae before Jnﬁw}n}:g ari .aﬁp.ﬁ:.rﬂ'b.u' poder Section ¥ ol the
MB Code i is mandaory disg of the Sdjindicating authority” éo tsue pofee. ™

79, This Bench on hearing both the parties were pleased to grant time to the CO to file written
reply and 13-10-2017 was fixed for filing of written reply although CD wanted some more time to do
the same. Howsver, on 13-10-2017, the learned counsel appearing for the Corporate Debtor once
agaln submitted that due to ongoing vacation of the Hon'ble Kolkata High Court and also for the
learned leading counsel, appearing in this proceeding on behalf of the CD, being out of the country,
they were not in a position ta advance arguments from the side of the CD.

B0,  Therefore, CO through its counsel prayed that the case may be fixed on any date after 25-10-
Z017. However, such prayer was vehemently objected to by the counsel appearing for the FC
contending that this Tribunal has obligation to admit or reject application at the earliest possible
time. On considering the submissions and having regard to the time limit fixed, such a request was
partly allowed reluctantly asking the parties to offer their arguments on the admission or otherwise
of the proceeding in hand by the next date without fail,
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fl::umt:::;:jt:ﬁ:’[:;iii” w::! fived for such hearing with further direction that under no
If the proceeding in hand "I':'- adjourned on 17-10-2017. The above narration only shows that
Code. 1t b Cou .nut be concluded within the time, specified in section 7(4] of the
L was basically for the adjournments sought for by the CD. In the face of such revelation, it
does not lie in the manth of the €D to say that this proceeding Is required to be dropped for this

Tribunal not being able to dispose of the application within the time limit fixed saction 7(4] of the
List this matter on 8" day from today for further necessary orders.

2

Member oo
Mational Company Law Tribunal
Guwahati Bench: Guwahati.

82.

Dated, Guwahati, the 24" October, 2017
N rriawdd b
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