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MATIOMNAL COMPANY LAW TRIBLINAL

GLIWAHATI BEMCH: GUWAHATI

T. A, MNe.15 of 2016
(€. A. No. 402 OF 20186)
IN

T. P. No.22/397/398/GB/2016
(Arising out of C. P. No.205 OF 2015)

Under Section 397,398, 402,403,406, 409 and 340
i m r af: '

Ram Swarsop Jashi & others .« Petitioners
AEFELS
Buldworth Put, Ltd, & others .« REspondents

And

1. Ram Swarcop Joshl, residing at Ashray, Saraswall
Vihar, Sunderpur Bus Stop, Near NRL Petrol Pump,
R. G. Baruah Road, Guwahati 781 005 '

1. Swaroop Capital Markets Pvt. Lbd., a company
incorporated under the Companies Act, 1956 and hawing
its registered office at Buildworth Bullding, G. 5. Road,
Guwahati 781 005 .

3. Swarcop Finance Pyt Lid., a company intorporated
umder the Companies Act, 1956 and hawving its
registered office at 234, N. 5. Road, 4th flogr,
Room Mo.16, Kolkata 700 001. :
.. Petitioners

=WBrSLs=

1, Buwildworth Private Limited, a Company incorporated
Under the provisions of the Companies Act, 1956,
having its registered office at Buildworth Bullding,
5. 5. Road, Dispur, Guwahat| - 781 005

Z. Deepak Singh, working for gain at Bulldworth Building,
3. 5. Rpad, Dispur, Guwahati 781 005




3. Vidhushi 5ingh, residing at Buildworth Building,
4. 5 Road, Dispur, Guwahati 781 005

4. Rakesh Singh, working for gain at Bulldwarth Building,
G 5. Road, Dispur, Guwahati TB1 005

5. Dhirendra Singh, working for gain at Bulldworth Bullding,
G. 5. Boad, Guwahati 781 005

G, Sangeet Singh, residing at Buildworth Building, i

G, 5. Foad, Dispur, Guwahati 781 005 "
... Respondents
-AMO-
In the matter of:

1. Buildworth Private Limited, a Company incorporated
Under the provisions of the Companies Act, 1956,
having its registered office at Bulldworth Building,

3. 5. Road, Dispur, Guwahati — 781 005

1. Deepak Singh, working for gain at Buildworth Building,
G, 5 Road, Dispur, Guwahati 781 005

3. Widhushi Singh, residing at Buildworth Bullding,
(. 5. Road, Dispur, Guwahati 781 005

.. Applicants/Aespondents
Caram:
Hon'ble Mr. lustice P K. Salkia, Member (1) ’
For the Petitioners: hr. B. Banerji, Sr. Advocate
Mr. K. Goswami, Advocate
Mr. B. Sarmah, Adwvocate
Mr_ % Barman Roy, Advocate
For the Applicants/Respondents: Wir. Dhruba Ghosh, 5. Advocats
hir. 5. K. Chakrabarty, Advocate
Ms. N. Somani, PCS
Order delivered on 07-08-2017
ORDER
! P i : ;

This proceeding has been filed seeking the following refief/s: -

1) Couse @ preliminary enguiry, if ony, a5 this Hon'ble Boord may deem Necessory, ard/or



{2 Record o finding to the effect thot offernces under section 151, 192, 193, 196 and 193 af
Indian Penal Code appear to have been committed by the Petitianers, and/or

{3 Direct o competent officer ond/or Registry of this Hon'ble Board to make o complaint in *
writing under section 340 (1) (b} andfor

{4) Direct o competent officer ond/or Registry of this Hon'hle Boord fo send such complaint in
writing to the Mogistrote of the First Closs howing jurisdiction, ond

I5) To lsswe appropriote direction(s) under Section 340 (1} (d) ond Section 340 (1) {a) of the Code
of Criminal Procedure os moy be deemed oppropriate by this Honbie Boarg;

{6} Stayof further proceedings in C. P. No.205 of 2015 till disposai of the (nstant application;
(7] Ad-interim of the InstonT appiicotion;

(8] Such further order ar orders and/or direction or directions be passed os to this Hon'ble Boord
may seerm it and proper.”

1. The naon-applicants/ petitioners had initiated C. P. Np.205/2015 against Buildworth PvL Lid,,
ihereinafter referred to as the R-1 Company), Deepak Singh, (R-2) and Vidushi Singh, {R-3) alleging that
they have resorted to huge mismanagement In running the affairs of the R-1 company which also
resulted in perpetuating opgression upon the petitioners.

EN On receipt of the petition, the Company Law Board, Kolkota (in short, CLB} ordered registration
of the same and directed issuance of notice upon the respondents therein, On recelpt of the notice
served upon them, the respondents entered appearance and having filed counter affidavit controverted
the allegations, levelled against them.

4. In the meantime, the respondents, as being applicants, have filed an application stating that the
aforesaid proceeding was initiated by non-applicants/petitioners on the basis of a false and fabricated
document and as such, an enguiry, as contemplated in section 340 of the Code of Criminal Procedure (in
shaort , Cr. PCY, Is required to be initiated to find out whether it is expedient in the interest of justice ta
enquire into the offence and if so, whether a complaint is required to be filed so that the petitioners/
non-applicants could be prosecuted by the appropriate court under the appropriate provisions of law.

5. In that connection, It has been stated that the Companies Act, 2013 requires that the Board of
Directors of the Company is to convene at least four meetings in a year, preferably one meeting every
quarter. The Board of Directors of the -1 company is constituted by petitioner and R-2. A board
meeting of the R-1 company was scheduled to be held at the registered office of the company on 16-09-
2015 at 11.00 AM. As required under the law, statutory notice was sent to the petitioner Na.1, he being
ane of the Directors in the Board of Directors. The matters to be transected in such meeting were also
incorparated in the said notice,

& The proposal regarding the approval of induction of A-3 as additional directar in the Board of

Directors of the company was one of such agenda and on such a matter, a discussion was invited. Said R-

3, wha is a professional architect, is stated to be one of the shareholders of the company. The petitioner
Mo.1 received the notice but objected, amongst others, the induction of Vidhushi Singh as additional
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director in the Board of Directors of the company. But then, he refrained from attending the meeting on
16-09-3015. Owing to such abstinence on the part of the non-applicant/ petitioner No. 1, it was not
possible to hold any discussion on any of the items in the agenda, Therefore, said meeting had to be
postponed. :

T Thereafter, another Board Meeting was convened on 26-10-2015 at 11.00 AM. In that
connection, notice dated 19-10-2015 was served on the petitioner Mo.1. The agenda of the said Board
Meeting was incorporated in the notice dated 19-10-2015 which, amongst other things, had an item
regarding the induction of Vidhushi Singh as an Additional Director in the Beard of Directors but once
2gain, the petitioner No.1 failed to attend the said Board Meeting held on 26-10-2015 despite notice
having been served on him in time,

B In that meeting, Vidhushi Singh was legally and validly appointed as Additional Director of the
compamny, The petitioner states that as per Company Law, details of the induction/removal of
director/additional director of the Board of the Directors is to be notified by uploading Form DIR-12 in -
the portal/website of Ministry of Corporate Affairs. In compliance thereaf, Form DIR-12 was updnadrééi
by the applicants/respondents providing details of the induction/appointment of Vidhushi Singh as
Additional Director of the Board of Directors of the company.

5. Copy of the Form DIR-12 providing details of induction/appointment of Vidhushl Singh as
Additional Director Is annexed at pages 38 to 47 and marked as annexure - | to the application. However,:
the petitioners/non-applicants in a most illegal way and quite superstitiously vploaded another Form
DIR-12 showing cessationremoval Vidhushi Singh an the basis of Board's resolution which was shown to
have adopted on 05-0B-2015. But the Board resolution which was shown to heve adopted on
05-08-2015 Is nothing but huge sham since no resslution approving removal of the R-3 was adopted by
the Beard on D5-08-2015.

10. What is equally important to note was that the R-3 was appointed only on 26.10.2015 and
therefore, the Board had no occasion to adopt a resolution on 05-08-2015 for removal of the §-3 from-
Board of Directors. Such revelation doubly confiems the falsity of the resolution under which the B-3 was
purportedly removed from the Board w, e, f, 26.10.2015 which also demonstrates the falsity of the
statements, made In Form DIR-12, showing removal of B-3 (Vidhushi Singh} from the Board of Directors
of the comparny with effect from 26-10-2015 on the basis of resolution dated 05-08-2015,

11, The applicants/respondents were totally unaware of this development till receipt of the E'-ﬂ"li|!
dated 07-11-2015, beéing forwarded by the Ministry of Corporate Affairs and thereafter, they made
necessary enquiry and came to know about the fact of alleged illegal removal of the R-3 from the Board
of Directors of the company with effect from 26-10-2015 on the basis of resolution adopted 'on
05.08.2015.

12 However, while presenting the present petition, the petitioners had annexed the copy of the
Form HR-12 under which the R-3 stood removed from the Board of Directors of the company with
effect from 26-10-2015. In the Form DIR-12, so annexed with the petition, the relevant column showing
the date of Board's resalution on the basis of which the R-3 stood removed from the Board of Directors
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of the company was kept Blank, althowgh, the corresponding columa in Form DIR-12, which was
uploaded in the portal of the Ministry of Corporate Affairs, clearly shows that on the basis of resolution
adopted on 05-08-2015, R-3 was removed from the Board of Directors of the company with effect from
26-10-201 5. .

13, According to the applicants/respondents, the petitionars/ non-applicants had farged the original

Form DIR-12 which was uploaded in the portal of the Ministry of Corporate Affairs and the Form DIR, sa

forged, was made one of the foundations of the case of the non-applicant /petitioners in order to secure
the reliefs, so mentioned In the petition aforesaid. But then, having resorted to such forgery of huge

proportion again and agaln , the petitioners, the petitioner Mo.1 particular, have exposed themselves to

charge of committing offences under sections 463/465/473 of IPC affecting the administration of justice

and therefore, this Tribunal is duty bound to initiate an enquiny as contemplated in section 340 Cr. PC

to ascertain  whether it is expedient in the interest of justice 1o enquire into the offence /offences |
committed inor in relation to a proceeding before the Tribunal

14. The learned Sr. Counsel for the petitioners Mr. A. Banerjea further submits that in an enquiry
under Section 340 of the Cr. P.C, a person, alleged to have committed offences in or in relation to a
proceeding in the Tribunal, has no right of hearing, since the very purpose of such a proceeding is to
decide whether it is expedient in the interest of justice to enguire into the offence and not to find
whether a person guilty or nat. In support of his contention, the dacision of Hon'ble Apex Court in the
case of Pritish Vs State of Maharashtra and others, reported in (2002) 1 5CC 253. Therefore, Mr. R,
Banerjee urges this Tribunal not to give any asdience to the person arrayed as respondent in the
present proceeding. '

15. The learned Counsel appearing for the non-applicants/petitioners submit that though under the
taw, the petitioners cannaot have any right Lo participate in the proceadings under Section 340 of the Cr,
P.C., yet then, when the petitioners/ non-applicants had already been served with the notice, they may
be given a chance to place thelr views on the allegation made in procesding in hand, now, pending
before this Tribunal

16 Considering the submissions, advanced by the counsel for the parties and also having regard to
the fact that the non-applicants/ petitioners have appeared before this Tribunal in response to the notice
served upon them requiting them to answer the allegations made against them in the present
proceeding, | find it necessary to hear them on those allegations though, under the law, they are not
entitled for the same i

17 The non-applicants/petitionars did not deny that the relevant column in Form DIR-12, which was
uploaded |n the portal of Ministry of Corporate Affairs, had disclosed that the R-3 was removed from the
Board of Directors of the company with effect from26.10. 2015 on the basis of resolution adopted on
05.08.2015.They also did not deny that the refevant column --—- meant for showing the date when
board resolution was adopted for remeval of B-3 from the Board of Directors with effact from 26-10-
S in Form DIR-12, which was annexed with the present petition, remained blank, However,
according to them, it was not an intentional error, Bather, it occurred accidentally whike such form was

downloaded from the portal of Ministry of Corporate Affairs.
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18 In that connection, it has also been stated that the Ministry of Corporate Affairs too has
admitted that for some technical problems, it may be possible that certain portion/portions of &
document, obtalned from the portal of the Ministry of Corporate Affairs, may remain blank while
downloading such document from the portal of the Ministry of Corporate Affairs. This not only shows
the authenticlty of the above claim of the non-applicants/petitioners but alse shows that what the
applicants had submitted before this Tribunal is based on this facts and facts alone,

19, He further submits that this proceeding is legaily not tenable for other reason as well. In that
connection, it has been stated that even if one assumes for the sake of argument that the document in
question is false and fabricated — yet then —— such dotument was evidently fabricated even before
filing of the present proceeding. In other words, aforesaid docurment was fabricated aven before the
filing of the present proceeding before the Company Law Board, Kolkata.

20, According to the counsel for the non-applicant/ respondents, if the fabrication of false evidence
takes place or the document is tampered with "befgre filing in court”, the pravisions of Section 195 of
€r. PC would nat be attracted. It is anly when the document is tampered with “after filing in court” then
only Section 195 Cr. PC would be attracted. In that connection, the non-applicants /respondents have
relied on the decision of the Hon'ble Apex Court rendered in the case of Kishorbhai Gandubhal Pethani
Vs State of Gujarat and another reported in (2014) 13 5CC 533

21. In Kishorbhai Gandubhal Pethani, (supra), an FIR was lodged by ‘R before the concermed police
station alleging commission of offence U/s, 323/324/394A/506(2) and 114 IPC, read with gection 135{1)
af the Bombay Police Act, 1951 and aforesaid offences were alleged to have been committed by one
Kisharbhal Gandubhai Pethani and anather. Subsequently, section 307 IPC was added and in due course,.
ctharge sheet had been filed against sald Pethani and his wife. Eventually, the case was com mitted to the
Court of Session. Thereafter, the trial commenced.

2, The prosecution examined one Dr. Ghanshyam Chunilal Patel  as PW-3 who claimed that he:'
treated the informant of the case and prepared a report in that regard. It was alleged that some partion
of the said medical report was forged and Kishorbhai Gandubhal Pethani, being the beneficiary of the
same, was suspected 1o be the person responsible for such forgery. In that connection, an FIR was
Ipdged against the appellant allegedly for having committed offence U/s. A463/465/468/471/111 IPC for
tampering the medical report '

3. The Kisharbhal Gandubhai Pethani filed a criminal Misc Application U/fs. 482 of the CrPC seek:nﬁ,‘
quashing of the FIR lodged before the Police. High Court dismissed the said application rejecting the
contention of the appellant “that such an FIR was nol malntainable unless it is made by the Court itself
under the provisions of Section 195 of Or. PC". The decision of the High Court was challenged before the L
Hon'ble Apex Court.

2 Hon'ble Apex Court dismissed the appeal on holding that since the alleged forgery etc. were

committed In respect of the aforesald document when it was not in the custody af the Court, a

complaint by the concerned Court under Section 195 of Tr PC on making an enguiry u/s 340 of Cr, PC,

was nat necessary, The relevant portion of the said judgment is reproduced herein below: - -
b



’ a0 Tids Cowtd o Revn Dhan v Sate of LLP. and Ay, MAMLLSENIGED0FS AR 2012 5T 3517 considaned Ffg bary %

anpec of f mofter and seling Goon e aariar judgmant of (s Coord in Sachids Nend Singh and Arv. v. 5iaf of Bihar :
And Aan Mﬂn".l.l.d.*ﬁ-ﬂf’.‘l'[i'??’."’l' BT il A", 5 . L [l A8 sahon of (atkd SvalincE el B
LG  OCLYTA IS ’ I A, 1 SSIOTE O ) =

-

11, A similar wiew has hean reiterated on the Miue by this Coirt 0 . Swarcopa Aani vi. M. Harl Narayana @ Hari
Balm MANLYSCT 280/ 2008; AR 2008 5C 1854; Mahesh Chand Sharma v. Sate of LLP, and D, RAANLSCSISE2 308!
AR 2000 5C B12: C. Muniappen and Ors.v.5tate of TN, NL/SC/DEES/2000; AR 2010 5C 3718 Ingtitute ol Chartered
Aecountants of India v, Vimal Kumsr Surang-and  Anc MANUSC/I0ES/P010: [2001) X 5CC 534; and CP. Suiphash v,
ingpector of Palice Chennal ard Ors. MANMUYSC/DOB4,20013: 1T P03y 2 5C 270,

12 This Court while considering the Bsue in Augmini Ammal (Dead by LRs] v. V. arayana Reddiar and Qrs
MAAMUSC B8 2007; AR 2008 SC B35 reiternted a similar viaw while plating reliarce wnon Sachida Mand Singh
[fupra] explaining as undar

25 An enferged intergretotion to Sartion I95(11bIiH], wherety the bar created by the sotd prowision Ml

50 aperate where after commission of an aet of forgery the document is subsequentiy pradured i COUTT, I3

coprble of preat misuse: As painfed out in Sachide Mand Sngh I ofter praparing  forged document or

committing oa ol of fovgany o persan may manage o get e proceeding inshtuted i any oivil, crimnal or

Fevance cavet, 2ither by himself or through someane set ua by him and simply file the docament i the said -
arpreeding, He would thus be protecten from prosecution, either af the instonce of o private party of the

pobcr umh the cowrl, where the document hos beén flled, fself chocses £ fite o comploing. The Kiigation

may be'a profonged ane due fo which the echial trigd of such o pérsan may be deloyed indefinitely, Socfhan
interpretatian wopkd ke highly detrimentod o the (ntesedt of the sociedy ot iarge

26, Judiiciol natice con b taken af the finct that the courts ove Acrmally reluctant ta divect filing of o criming!
carnploint and Fuch o fourse i ravely afopted. itwill ot be falr and prapes to give on imterprehation which

feads to o sifation wiers o parson alleged fohave commirted an afferee of the foe enumerated i Clavse

[ )i} i either not pimeed for trial on occount of ron-filng af o complaint or if @ rempiaint is filed, the come '

does pat Come to s loginl end. Judging from such on ongle will b in consanande with the princime that @n
atnwpvkabie ar imprachicoble recudt shinalg be molded...

in view of the abave. wi do nat hesitste to hold that na fauit can be found with the Impugned judgment rendered by
the High Caurt. The facts and eircomstances of the case do not warrant any imerference. The appeal lacks merit and i
accardingly dismissad"”.

25. Therefore, the counsel appearing for non-applicants / petitioners have urged this Court to dismiss,
this proceading for not satisfying the requirements of law as stated In Section 195 read with section 340
af the Cr. P.C

26. | have considered the rival submissions, It is not in dispute that the documents, alieged to be
fabricated, appears ta have been manufactured even before filing of the present proceeding, In ather
words, fabrication of documents, if any, did not take place In or in relation 10 the proceeding pending
befare this Telbunal,

27.  In my considered opinion, law lakd down in Kishorbhai Gandubhal Pethani |supra) is clearly, 1 |
applicable to the case in hand since the facts and circumstances in both the cases are fairly identical,




2E. Being so, | am constraint to hold that the allegations made in the present proceeding do not
meet the requirements of law as enunciated under Section 195 read with Section 340 of the Cr. P.C.
and, therefore, | have no difficulty in dismissing the present proceeding as not maintainabie

29, However, the applicants/respondents if so desire, may initiate 3 proper procesding before the
appropriate court in regard to the allegations made in the present proceedings. '

0. This proceeding in T. A. No.15/2016 in T.P. No.22/2016 (connected with T, P. No,205/2045}, is

sccordingly disposed of,
Memﬁfﬁéﬂ

Mational Company Law Tribunal
Guwahati Bench: Guwahati

Dated, Guwahatl the 07 August. 2017
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