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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL.

MUMBAI BENCH

csP No.976 0F 2017
tN

csA No. 815 0F 2017

Atlas Copco (India) Limited......First Petitioner Company

AND

Epiroc Mining India Limited.....Second Petitioner Company

In the matter ofthe Companies Act, 2013;

AND

In the maner of Sections 230 to 232 read with Section 66 and
other applicable provisions ofthe Companies Act, 2013;

AND

In the matter of Scheme of Arrangement between Atlas Copco
(tndia) Limited ("Transferor Company") and Epiroc Mining
India Limited ("Transferee Company") and their respective
Sharsholders.

Order delivered on 30'h November, 201 7

Coram:
Hon'ble B.S,V. Prakash Kumar, Member (J)
Ilon'ble V .Nallasenapathy Hon'ble, Member (T)

For thc Petitioner(s): Mr. Hemant Sethi i,& Hemant Sethi & Co.
Mr. Ramesh Gholap, Deputy Registar ofCompanies

Pcr: V. Nallasenapathy, Member (T)

ORDER

l. Ileard the learned counsel ior the Petitioner Companies. No objector has come

befbre the'lribunal to oppose the Petition and nor any party has controverted any

il\ erments made in the Pctitions

2. lhe sanction ofthe Ilon'ble Tribunal is sought Sections 230 to 232 read \'/ith

Section 66 and other applicable provisions of the Companies Act, 2013 to thc of

Arrangement between Atlas Copco (India) Limited ("Tmnsferor Company") and

Lipiroc Mining lndia Limited ("Translcree Company") and their rcspecli\e
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The Counsel for the Petitioner Companies further submit that the First petitioner

Company is primarily engaged in the business of manufacturing and

selling industrial gas and air compressors, vacuum solutions, industrial tools and

solutions, mobile air, tools, power, pumps and light towers and mining and rock

excavation (including civil conslruction) equipment. The Second petitioner

Company is primarily engaged in the business of manufacturing and dealing in

mining equipment.

The Counsel for the Petitioner Companies further submit that the rationale for the

Scheme is that it would lead to: (i) efficient and focused management; (ii) unlocking

value for the shareholders of the Transferu Company; (iii) financial and

administrative efficiencies; and (iv) alignment of Indian operations and legal

structure of the Atlas Group entities with the global legal and operating structure,

and therefore the management of the Transferor Company has decided to demerge

the mining and rock excavation (including civil construction) equipment busiress

ofthe Transferor Company into the Transferee Company. Accordingly, with a vieu,

to effect such plan, the Board of Directors of the Transferor Company and the

Transferee Company proposes that the mining and rock excavation (including civil

construction) equipment business ofthe Transferor Company be transferred to and

be vested in the Transferee Company on a going concem basis.

The counsel for the Petitioner Companies submits that the Board ofDirectors ofthe

Transf'eror Company and the Transferee Company have approved the said Scheme

by passing board resolutions which are annexed to the Company Scheme petition.

6. The counsel appearing on behalfofthe Petitioner Comparies further states that the

Petitioner Companies have complied with all the dircctions passed in the Comp;rny
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Scheme Application referred to above and that the Company Scheme petition has

been filed in consonance with the orders passed in abovementioned Compnny

Scheme Application.

The Counsel appearing on behalfofthe petitioner Companies further states that the

Petitioner Companies have complied with all requirements as per directions of the

'Iribunal and they haye filed necessary affidavits of compliance in the Tribunal.

Moreover, the Pctitioner Companies through their counsel undertakes to comply

with all statutory requirements ifany, as required under the Companies Act,2013

and the rules made there under as applicable. The said undertakings given by the

Petitioner Companies are accepted.

'l'he Regional Director has filed a report dated 13 November 2017 stating therein,

save and except as stated in paragraph IV (a) to (i), it appea$ that the Scheme is nor

prejudicial to the interest of shareholders and public. In parag:aph IV, of the said

report it is stated that:

/b)

ls^.y_Clau:e 2 I ,'De./initions" 
of the Scheme ,,The Appointed Date,, means

JU" November, 2017 qnd/or such other date as may be decided bv the
Tr,ibunql. The expression ,,Appointed Date,, is used io ,"1t"r, ii, ii," ,l
y,!tc! ysex ayd labilities of the existing company were to be ia"rtili"i 1o,the purpose o/ transfer to the Transferee Company/Resulting Co.pany ,othdr the Assets qnd Liabilities as oi the darc'of iAppo,iii"i Ori"fTrZra,lawfully transferred. It is stated rhat the piirio'iers no, 6ua'fur"
1rl:,*,"! d1* i.e. 30-.1 t-2.017. Approvat or sanctio, o7, irni^riii,r,"qarc, wnrch $ vet to tqke olace. 

"nhnot be consiclered. therefore the illn,bleNCLT may Jix a specilic date qs Appointed Date

!i-^r_rrfr"*0. fixed a furure Appoinred dqte i.e. 30- _2017 in rhercneme, thereJore it is not possible to quantifi the value ofassets & liqb,iliriesas on:h! dlte: at present. Hence, tie Scilm" * 
""i ii- ill"Ji'i,' o"amended, suitably.

1: 
,O: ryf:iO ,".rger is efe(.tive Jio,t a future date i.e. j0_ t t _20 t 7, basul:::scert::n:nC the pro-posed SwaprExchange Ratio is qu?stionable nq^osence oJ in/ormation ofexact value o/Assets & Liabilities in that date fheSl,at/Exlh,ange Rario s_hould be fair qnd reqsonqble. A; ;h"-;;i;;; 

"'rr"approved becomes binding,,on the company,,.
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(tt)

(e)

(c)

(h)

(J)

ln accordance to proviso to Section 232(3) of the Conpanies Act, 2013, the
Company may be dtected to /ile a Certificaie fon thi Companyb auiforc
to the effect thdt the Accounling Treqtment qs proposed in rhe Scheme is in
conformity with the Accounting Standards as preicribed uhder Sectioh I 33
of the Companies Act, 20 I 3.

The Demerged Company may be restricted to use Security premium Account,
v,hich is.only ayli!1bk for purposes mentioned in ieaion S2(2) of the
C^ompqnies Act, 

.2013 for qdju.sting dny cdpital loss arising out oftrinifer oJ
Demerged Undertaking lo the Resulting Company. li this 

"regari, 
the

Company may be directed to debit/adjust such capital loss in-Goodwilt
Account or Capital Reserye Account.

As regards para No. 12 of the Scheme, it is stqted thqt the petitioners have
not. giuen qny justifiable reason for cancellation of 7 Equity Shares forreduction o/ p(1id-up capital of the Transferee Company. inrther, it is ilso
not found in accordance to Section 66(l) of the Companies Act, 2013.
Therefore, the -Ho!'bl: NCLT may restrict the Transferee Company for
cance I lat ion of such Shares.

Since the Transferor Companies has Non-Resident Shareholders and the
Company prefers to issue Equity Shqres to NXft, is subject to the
compliance of Section 55 of the Companies Act, 20t3 Lnd FEMA
Regulations/RBl Guidelines by the Tronsferee Company.

At per existing practice, the Petitioner Companies are required to sente
Notice for Scheme ofArrqngements to the Income Tox Depa)mefi /or their
comments. These Componies reported that they hqve "r*id "opy 

oJS"hrr"
,4pplicotion along with relevant orders etc. v;ide their letter iitei ld Moy
2017 to IT Departmenl. Further, this office has also issued reminder tide
leuer dated 23-10-2017 to the concerned lncome Tqx authorities.

The.Tax lmp-lication, if any arising out of the scheme is subject to /inaldecision of lncome Tqx Authorities. The approval of the Sciene bi thX
Hon'ble Tribunal may not deter the lncone lax Auriority ro scr in;ze the
Tax Return rtkd by the both Companies afier giving efecrio the Schemi. The
dectsion oJ the Income Tqx Authority is binding on these companies.

(i)

Sate and except as.stated in para ly (a) to (i) above, it appears that the Scheme is
not prejudicial to the interest ofshareholders and publii.'
Under these_ circumsrqnces the Regionql Director prays this Hon,ble Tribuna! maykindly be pleased ro
(a) take this report on record;
(b) Consider the observations made at Sr. No. tV (q) to (i) as mentioned above;and
(c) Pass such other order or ordt

circumsrances ofthe case. 
ers as deemed fil and proper in the facts and

As far as observations made in paragraph IV (a) of the repon of the Regional

Director are concerned, the petitioner Companies through their counsel submit that
the Companies Act, 2013 does not prohibit a prospectiye Appointed Date and
Section 232(6) of the Companies Act, 2013 merely provides that the Scheme shall
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be deemed to be effective only from the Appointed Date specified in the Scheme

and not from a date subsequent to such Appointed Date. The petitioners clarify that

that the Appointed Date shall be as on close of business hours on 30 November

2017.

10. As fhr as observations made in paragraph IV (b) and (c) ofthe report ofthe Regional

Director are concemed, the Petitioncr Companies through their counsel submit that

the value ofthe assets and liabilities as on the Appointed Date is immaredal in the

present case as the Scheme intends to mirror the shareholding of the Transferor

Company and Transferee Company by prescribing a share exchange ratio of l:l

i.e., the Tftrnsferee Company shall issue and allot t equity share ofRs. l0/- each to

each shareholder of the Transferor Company for every I (one) equity share ofRs.

l0/- each ofthe Transferor Company held by them. The valuation report issued by

Thadani & Company, Chartered Accountants, for this purpose also states that

proposed share exchange ratio is fair and reasonable given that:

(a) once the Scheme is implemented all shareholders ofthe Transleror Company

will become shareholders ofthe Transferee Company;

(b) the share of eamings to which they are presently entitled to ftom the

Transferor Company, would, on implementation ofthe Scheme, be received

by them as shareholders of the Transferor Company and the Transferee

Company;

(c) at present the profits generated by the Traosferor Company are availablc to

the shareholders in a single entity viz. the Transferor Company. On

implementation of the Scheme the profits generated by the Transferor

Company would now be available to them as shareholders ofthe Transferor

Company and the Transferee company; and lhe effect ofthe scheme is that

each shareholder of the Transleror Company becomes the owner ol.two
scrips instead ofone: and

csP No. 976 0F 2017
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ll

(d) as an integral part ofthe Scheme, the entire cunent equity share capital ofthe

l ransf'eree Company would be cancelled. Thus, upon implementation ofthe

proposed demerger, the entire share capital of the Transferee Company

would be held by all the shareholders of the Transferor Company and the

percentage holding of each shareholder in the Transferee Company and the

Transferor Company remains unchanged from the proportion ofcapital held

by such shareholder presently in the Transferor Company. Any contemplated

change in shareholding will only be as a result ofthe independent volition of

the concemed shareholders or affecting all the shareholders as a class.

Further, the share swap ralio has been unanimously approved by the shareholclers

of the Transferor Company and the Transferee Company. The Counsel for the

Petitioners submit that eyen in a given situation where the appointed date was

retrospective the swap ratio would have been the same.

As far as observations made in paragraph IV (d) of the report of the Regional

Director are concemed, the Petitioner Companies though their counsel submit that

the certificate issued by the auditors of the Transferor Company and Transfcree

Company stating that the accounting treatment proposed in the Scheme is in

conformity with the accounting standards prescribed under Section 133 of the

Companies Act, 2013 has already been filed before this Tribunal along with the

Company Scheme petition and are appended as Exhibits Hl & H2 to the Company

Scheme Petition and the same has also been served in the office of the Regional

Director on 13 October 2}l'l.1he counsel for the petitioner Companies fufl.her

submit thar the Regional Director has annexed the auditors, certificate to his rcport

at page no. 23 and 32 respectively.

As Ibr as observations made in paragraph IV (e) of the report of the Regional

Director are concemed, the petitioner Companies through lheir counsel submit that
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the excess of the book value of assets and the book value of liabilities of the

Demerged Undertaking transfered pursuant to the Scheme are proposed to be

adjusted against the retained eamings of the Transferor Company (first against

Secudties Premium Account, then against General Reserves and thereafter against

Surplus in the Statement of Profit and Loss). In case of deficit, the same shall be

crcdited to the capital reserve account ofthe Transferor Company.

The Counsel for the Petitioners further submit that the proposed utilisation ofthe

Securities Premium Account amounts to reduction of capital of the Transferee

Company by virtue ofthe provisions of Sections 52 and 66 ofthe Companies Act,

2013 ("Act"). As Section 52 ofthe Act expressly provides that provisions ofthe

said Act relating to the reduction of share capital of a Company shall, except as

provided in Scction 52(2) of the Act apply even for adjustment of Securities

Premium Account as if it were the paid up share capital of the Company. fhe

Counsel for the Petitioner Companies further submi$ that as per Section 52(l),

where a company issues shares at a premium whether for cash or otherwise. a sum

equal to the aggregate amount of the premium received on those shares shall be

tansferred to a securities premium account and the provisions of this Act relating

to reduction ofshare capital ofa company shall, except as provided in this section.

apply as if the securities premium account were the paid_up share capital of the

company

The Counsel for Petitioners further submit that:_

Section 52 ofthe Companies Act, 201j reads as follows. _

Notwithstanding anything contained under Section 52 (l) of the Companies Act,

2013, the securities premium account vide Section 52 (2) of the Companies Act,

2013, may be applied by rhe company _

a) towards the issue ofunissued shares ofthe company to the members oj thecompony as fully paid bonus shares, '. - r'
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b) in writing offthe preliminary expenses ofthe company;
c) in writing o/Fthe expenses ol or the commission paid or discount qllowed on,

any issue ofshares or debentures oflhe company;
d) in providingfor the premium payable on the redemprion ofany redeemable

preference shares or ofany debentures ofthe cofipany; or
e) for the purchase of its own shares or other securities under secfion 6g.

As provided under section 52 (l) of the Act, for reduction of share capital of the

company in accordance with the provisions of the Act (except for the purposes

specified under Section 52(2) ofthe Act), the Securities premium Account shall be

teated as paid-up share capital of the company. Accordingly, if the Securities

Premium Accounr is applied./ utilized for any of the purposes (s) other than those

mentioned in Section 52(2) of the Act, then such utilization would be treated as

reduction of share capital in accordance with the provisions of the Act. .fhe

Petitioner, in such a case, is required to follow the provisions of Section 66 ofthe

Act. Further, the statutory auditors ofthe Transferor Company has also confirmed

that the proposed adjustments to the Secuities prcmium Account are in confomrity

with the accounting standards prescribed under Section 133 ofthe Companies Act.

2013.

As far as observations made in paragraph IV (f of the report of the Regional

Director are concemed, the petitioner Companies through their counsel submit that

cancellation oIthe existing paid up capital olthe Transferee Company comprising

of7 equity shares having face value ofRs. l0 each is an integral part ofthe Schcme

and critical for ensuring that the shareholding ofthe Transferor Company and the
'fransferee Company post the demerger is identical for the reasons set ou1 in
paragraph l0 above. Non_cancellation of the existing paid up capital of the

Transferee Company will be prejudicial to the rights of the shareholders of the
'fransferor 

Company. As stated above, the share swap ratio has been unanimouslv
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approved by the shareholders of the Transferor Company and the Transferee

Company.

t7 As far as observations made in paragraph IV (g) of the report of the Regional

Director are concemed, the Petitioner Companies through their counsel submit that

the Petitioner Companies undenake to comply with all applicable provisions ofthe

FEMA Regulations/RBI Guidelines for issuing shares to non-resident shareholders

(including NRIS) pursuant to the demerger. No preference shares are being issued

or redcemed by the Petitioner Companies pursuant to the demerger and accordingly

the provisions ofSection 55 ofthe Companies Act, 2013 do not apply in the present

case

l8 As far as observations made in paragraph tV (h) and (i) ofthe repon ofthe Regional

Director are concemed, the Petitioner Companies through their counsel submit that

the Petitioner Companies undertake to complv with all applicable provisions ofthe

lncome Tax Act, 196l and all tax issues arising out ofthe Scheme will be met and

answered in accordance with law,

l9 The observations made by the Regional Director have been explained by the

Petitioner Companies in paragraph 9 to Ig above. The clarifications and

undertakings given by the petitioner Companies are hereby acc€pted

l0 From the material on record, the Scheme appears to be fair and reasonable and is

not violative ofany provisions oflaw and is not contrary to public policy.

Since all the requisite statutory compliances haye been fulfilled, the Compmy

Scheme Petition referrcd to above has been made absolute in terms ofprayer clause

9
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22.

23

24

25.

The Petitioner Companies are directed to file a copy ofthis order along with a copy

of the Scheme of Amalgamation with the concemed Registrar of Companies,

electronically, along with e-Form INC-28, within 30 (thirty) days from the datc of

issuance ofa ce(itied copy ofthis order.

The Transferee Company to lodge a copy ofthis order and the Scheme duly certilied

by the Deputy Director or Assistant Registrar National Company Law Tribunal,

Mumbai Bench, with the concemed Superintendent of Stamps for the purpose of

adjudication of stamp duty payable, ifany, on the same within 60 (sixty) days from

the date ofreceipt ofthe certified copy ofthe order.

The Petitioner Companies to pay costs of INR 25,000/_ each to the Regional

Director, Western Region, Mumbai. The costs to be paid within 4 (four) weeks fiom

the date olreceipt ofOrder.

All authorities concemed to act on a certified copy ofthis order along with Scheme

duly certified by the Deputy Director or Assistant Registrar , National Company

Law l'ribunal, Mumbai Bench

sd/- sd/-
V. Nallasenapathy, Member (T)

Date: 30.11.2017

B.S.V. Prakash Kumar, Member (D
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