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NATIONAL COMPANY LAW TRIBUNAL
GUWAHATI BENCH: GUWAHATI

TP No.21/2016
{CP No.188/2015]

Under Section; 397/398 of the Companies Act, 1956

_In the matter of:

Rupak Mahanta
... Petitioner
Br5LUS-
wivik Cylinder Pvt.Ltd & Ors, . Respondents
Order delivered on : 13.10.2017
Coram:
PRESENT

HON'BLE MR.IUSTICE P.K.SAIKIA , MEMBER (JUDICIAL)

For the Petitioner:  Mr.P.K.Roy, Advocate
MWr. 5.Bose, CA.

For the Respondents: Mr.U.K.Barman, Advacate
Pir. ML S, CA.

ORDER

Today Mr. Rupak Mahanta, petitioner herein is personally present before this
Tribunal. He is also represented by Mr. Mr.P.K.Roy, Advocate. Vivik Cylinder Pvt. Ltd
& others are represented by Mr, U K.Barman, Advocate. The respondent No.2, Ms

Hemaprava .Devl is also personally present today before this Tribunal.

This proceeding was initiated by Mr.Rupak Mahanta, against Vivik Cylinder
Pyt.Ltd & Ors.| respondents therein) before the Company Law Board, Kelkata (in short
CLRB) Kolkata on the allegations that the affairs of the Vivik Cylinder Pvt Ltd had been
eanducted in an oppressive manner causing mismanagement of the affairs of the

company as well and, therefore, the petitioner sought for various reliefs including his

- —
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reinstatemnent  as Director of the Company. Such a proceeding was registered as

C.P.No.188 of 2015.

During the pendency of the said proceeding before the CLB, Kolkata, the
Companies Act, 2013 was brought into operation which abolished the institution of
CLB and in its place National Company Law Tribunal | in short MNCLT) was brought into
existence to deal with various matters including oppression and mismanagement.
This is how, sald proceeding stood transferred to this Bench of NCLT for taking
further necessary action in accordance with the prescription of the Companies Act,

2013

After the transfer of the proceeding to this Bench of NCLT, same was registered
as TP No.21/2016 and parties thereto were directed to appear before this Tribunal
for taking such further order or orders as this Tribunal may deem fit and proper. In
due course, the parties were heard at length and ultimately the proceeding was
allowed granting some of the reliefs sought for by the petitioner, namely, Mr. Rupak

Mahanta.

However, thereafter the parties hereto have tried to settle the dispute
amicably and, therefore, in course of time, this Tribunal had granted several
adjournments to facllitate a compromise between the parties hereto. But than, this
Tribunal during the course opined that in the interest of justice, an execution
proceading is required to be initiated for disposing the present proceeding finally
Accordingly, necessary direction was given to the Registry vide its order dated 11"
October, 2017,

For ready reference, the said order dated 11" October, 2017 is reproduced

below:-

"NATIONAL COMPANY LAW TRIBUINAL
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been settied amicably en certain terms ond conditions arrived at by the parties. Such terms

The parties hereto submit thot the motter in dispute in this proceeding hos

and conditions are said te be as under:

i}

The petitioner, Mr R. Mahanto, would poy Rs.1 crore to the Ingustriol
Cooperative Bank in order to liquidate the overdraft ipan amount to the tune

of R3.1 crore in the name af Vivik Cylinder Pvt. Ltad.

Respondent No.2, Ms H. Devi, will withdraw the fixed deposit amounts of

Rs.39 60, 600/, Rs.18,65,457/- ond Rs.100,000/-.

Further, respondent No.Z will pay /5.20,00.000/- towards the liguigity of the
statutory Nabiiities of the company which (s stoted to be more or less
R. 60,000,000/~ as on today. Said amount of Rs.20,00,000/~ would, however,
be poid by the respondent No.2 once she withdrows the omount af
Rs.18.65, 457/ fram the Industriol Cooperative Bonk.
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3 However, this Tribunal finds it necessary to direct the parties to reproduce the
full terms and conditions of the compromise, arrived ot by the parties hereto, in writing before

this Tribunal by 13.10.2017 without fail

4 Since the matter appears to have come to a close, Mr R. Mahanta, pelilioner,

s directed to look after the administrotion of the company in oll respects.

4, The Reagistry gf this Bench is directed fo initiaté gn execiution proceeding

during the course of the doy with further direction [0 gy the same before this Bench o
13.10.2017 for taking further n gry getion guo compounding the dispute in the present

proceeding.

hember [Judicial)
Mational Company Law Tribunal,
Guwahati Bench, Guwahati”
However, referring to the Rule 56 and 57 of the NCLT Rules 2016 submits that in order
ta initiate an execution proceeding, the partias are to follow the prescription rendered in the

sforesald Rules and, therefore, the Registry on its ewn had some difficulties in initiating the

execution proceeding leading to disposal of the proceeding finally on compromise,

For ready reference, the report of the Reglistry is reproduced below:-
CNATIONAL COMPANY LAW TRIBUNAL
GUWAHATT BENCH

TP Ne 2820006
e No. 18R2015)

Flrider Section 397398 of the Companies Act, 1956
In e matier of

Rupak Mahanta . Petilioner
Fersuy

Fivik Cylinder Pvi. Lid & Ors. .. Respondents

Hom bl Member (Judicial)

Through Cours order dated 11, 10.2017 the Regisiry of this Bench kas been directed 1o
Dnitlate an execuiion procecding in the ohove mrentioned case during the course of the day v it
fuurther direction to lav the same hefore this berch on 13002017 for waking further Recessory
action
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I view of Rufe 56 and 57 of NCLT Rules, 2046 there is some difficulty im imittation af
ereention proceeding unless holder of ar order make necessary application wnder Rule 36 of
the NCLT Rules, 2046,

The above mentioned Rule 56 and 37 of NCLT Rule 2016 is reproduced below for your
Lordvhip ‘s kind perusal,

Rule 56. Application for execution - for execution of order pussed by the Tritwmal, the holder
af an arder shall make an application ta the Tribunal in form LOLT -8,

Rude 57 issue of process of execution — (1), On receipt jof an application under Rule 36 the
Tribunal shall issue the process for execuifon of its order i stk form s provided in the Code
af Civil Procedire, T908 ( 5 of 190X

(21 The tribunal shall cansider objection, if amy, raised by the respondents and make sl
arder ax it may deem fit and shall sswe atachment o fecovery warrand sueh form ax
previded fn thie Code of Civil Procedure, T908 (5 of 1908), ax the case may e,

Laid for favowr of further orders”,

| have considered the report of the Registry and found reason to direct the
Registry to treat the order dated 11.10.2017 as an execution application . The learned
Advocates for the parties have submitted that the parties have already arrived at
settlement which has already reduced to writing and are signed by both the parties i

presence of the witnesses, namely, Mr. MJain, CA and Mr. 8.Bose, CA.
For ready reference. the terms and conditions also reproduced below:-

"MUTUALLY SETTLEMENT TERMS AND CONDITIONS ARRIVED AND AGREED 8Y RUFAK
AMAHANTA AND HEMAPRAVA DEVI IN THE MATTER OF RUPAK MAHANTA VS, VIVIK CYLINDER
PRIVATE LIMITED AND OTHERS IN CASE NO, TP:21/2016 (CP No.188/2015) BEFORE THE
NATIONAL COMPANY LAW TRIBUNAL, GUWAHATI BENCH ON THIS 13™ DAY OF OCTOBER,
2017

1 That Sri Rupak Mahanta will take over all the management of Vivik Cylinders

Private Limited w. &. f 13.10.2017.

A That 5ri Rupok Mahanta on behalf of Vivik Cylinders Private Limited will take
aver the loan liability of Industrial Co-operative Bank Limited, Neoamati Branch
against account number: 1951 0D — to the tune of Rs. 1 ¢r. In the name of Vivik Cylinder
Pvt. Ltd. The land of Vivik Mahanta will be released within 31% October, 2018. The
personal guarantee and labifity of Hemaprava Devi and Vivik Mahanto towards the

loan of industrial Coaperative Bank, Noonmati branch shall legally cease from the date
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of this settlement and correspondence to this end shall be immediately done by Rupak

Mahanta and the new manogement

3 That all the fixed deposits standing in the nome of Hemoprovo Devi with
principal armount of Rs.39,60,000/- in 58| = Khanopara as LPG cylinders security with
10CL will be released as under:
al Fixed Deposit omounts af 851300000/ ond RAs.8B7.800/- (both
principal amount) maintained with 538, Xhanopare Branch, sholl be released
within 10 (ten) doys from today.
h) Fixed Depasit emount of Rs.5,20,300/- (principal amount) maintalned with 581,
Khanapara Branch, shall be released within 30(thirty) days from today.
() Fixed Deposit amount of Rs. 12,52, 500/- {principal amount] maintained with

581, Khanapara Branch, shall be released within 30{thirty) doys from today.

4, That all the fixed deposits standing in the name of Hemaprova Devi with
principal amount of Rs. 18,65,457/- in Industriol Cooperative Bonk, Neonmati branch
against cash credit ioan bearing account number 0D-1952 will be released in full along
with opplicable rate of interest till the dote of release. it is to be noted that this fixed

deposit shall be released at the earliest.

5 That ail the fixed deposits standing in the nome of Vivik Mahanto with principol
amount of As. 1,00,000/~ in industrial Cooperative Bank, Noonmati branch ogoinst cash credit
loon bearing account aumber OD-1952 will be released in full plong with applicable nterest
tili the date of release, It is to be noted thot this fixed deposit shall be released ot the earliest.

6. That Hemaprovo Oewl shall poy a sum of Rs. 20,000,000/~ (Twenty Locs only) fowards the
pending stotutory dues of the company. However, this amount shall be paid anly when the
collateral tecurity of foce value of Rs. 18,65,457/ (Eighteen Locs Sixty five thousand four
hundred and fifty seven only) in Industrial Cooperative Bank, Noonmati branch against cash
credit logn bearing account number OD 1952 will be released in full along with opplicoble
interest till the dote of release.

7. Thot Hemaprava Devi and Vivik Maharta will be absalved from all their duties and ifabilities
in the company be it statutory ond operationgl w.e f13.10.2017.

B. That Hemaprava Devl and Vivik Mahanta will be cleared from the personal liobilities aad
guorantee extended to Industriol Cooperative Bonk Limited, Noonmati Branch with immediate
effect,
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4. That Hemaprava Devi and her associates agree 1o wave her claim on the unsecured loans of
fis. 26.10.373/- standing in the Books of the Company from today,

10, That all the shares held by all shoreholders except Rupak Mohanta in Vivik Cylinders Pt
Ltd shall be transferred to Shri Rupok Mahante and persans designated by him, This transfer
of shores shaill be done as part of the seltiement.

11, That 5hri Rupok Mahanto has token over the administration of Vivik Cylinders from
13.10.2017 for alil acts and purpases. Shri Rupak Mahanta will be reinstated as Director of the
company from 13.10.2017. It is further provided that Shri Rupak Mahanta will appaint Smt
Bimala Mahanta as the ather Director from his side w.ef 15.10.2017. 5mt Hemaprava Drevi
along with Vicik Mahanta, Dipall Singh & Barnall Deka shaoll resign as Directors of the company
w.e.f 13.10.2017. It s also agree that oll parties to this clouse imcluding Rupak Mohanta &
Hemaprovg Devi will cooperate by providing their signatures, digital signatures, Director
identification Number (DIN) and such letters of appointment and resignation & resolutions as
may be needed for such appointment & remaval af Directors ond chonge i monogerment. Shri
Somesh Base, CA, is authorised to observe such formalities os stoted obove and subrmit
requisite form with Officer of the ROC, Shillong within 10ften) doys from todoy under
intimatian to NCLT, Girwahali Bench.

12, That parties shall extend necessary SUpport ond cooperation in respect of this seftiement
and smooth handover af the documents and records of the company undr intimation fo the
NELT. Necessary communications about the change in the management of the company shall
be done at all times ond at appropriate fevels so that the third porties do not fece ony difffcuity
in smooth dealings with the company.

The aforesald settiement has been entered into ot NCLT, Guwehet Bench, without ony undus
Influence, coercion and with full consclence and belief ond the parties narmely Rupak Miohanio
and Hemoprova Devi undertoke to follow this settlement in full letter and spirll and the parties
put their signatures on this settlement deed on this the 13™ doy of October, 2017,

Sl Sdf-
(HEMAPRAVA DEVI} [RUPAK MAHANTA |
Witness!

1} 5df= (Manish Jainl, CA

2) sdy- (Somesh Bose, CA

Since the disputes in this proceeding have been settled amicably on the terms and
eonditions, arrived at by the parties, on hearing the parties hereto as well as their learnad
counsel [legal representatives, | am of the opinion that prayer, made by the parties seeking
disposal of this present proceeding on compromise arrived at by them s required to be

accepted.
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The prayer for compromise is accepted a nd resultantly the present proceeding

stands disposed of finally on the basis of the terms and conditions as contained in

compromise aforesaid.

It it needless to say that committee eonstituted by this Bench torun the affairs of

the company during the in tergum too stands dissolved

The terms of settlement reduced to writing shall be a part on record.

>

Member | Judicial)
Mational Company Law Tribunal
Guwahati Bench: Guwahatl.
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