CP No,340/(ND/2017
CORAM: SHRI R.VARADHARAJAN, MEMBER (JUDICIAL)

IN THE MATTER OF SECTION 252 OF THE COMPANIES ACT, 2013.
IN THE MATTER OF:

M/s MICRONIX INFOSOLUTION LIMITED & ORS.

(Patitioner Company)

VERSUS

THE REGISTRAR OF COMPANIES

(Respondant)
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MEMO OF PARTIES:

Mis MICRONIX INFOSOLUTION LIMITED & ORS.

Representad through its shareholder

Rohit Kamboj (DIN: 00377482)

Registered office:

50/1, First Floor, Jawala Herl Market,

New Delhl- 110083 e Patitioner No. 1 Company

Mr. ROHIT KAMBOJ

(Shareholder)

B-3/ 468, Pachim Vihar,

New Delhl-110063  aeeneen Potitioner No. 2

Mir, SUMIT GULATI

(Shareholder)

B3-1, Pachim Vihar

New Delhi- 110083 cerrseis.Patitionar No, 3

Mrs. RITU KAMBOJ

(Shareholder)

B-3/456, Pachim Vihar,

New Delhi-110083 = sseeeneees Petitionar No. 4

Mrs. SUMAN GULATI

(Shareholder)

B3-1, Pachim Vihar

Mew Delhl-110063 e Patitionar No. B

VERSUS

THE REGISTRAR OF COMPANIES
4 Floor, IFCI Towers,
Nehru Place, New Delhi - 110018
.......... Respondent

Far the Patitionar :  Mr. Abhinav Vashisht, Sr. Advocate
For
Mr. Sumit K. Batra, Advocate
Mr. Shray Chathly, Advocate
Mr. Kapll Chaoudhary, Advocate

For the Respondent :  Mr. Manish Raj, {Co. Prosecutor for RoC)
Ms. Lakshml Gurung
{Standing Counsel for Income Tax Daptt.)
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1. This Is an Appeal/ Application/ Patition which has been prefarred by the

Patitionar Company in relation to an order of striking off the name of the
Petitioner Company passed by the Respondant with effect from
07.08.2017 under the provisions of Section 248 of the Companies Act,
3013, Ld Counsel for the Peatitloner represents that the Patitioner
GCompany was Incorporated under the provislons of Companles Act, 1858
and hasa its registered office at 80/1, First Floor, Jawala Harl Market, Neaw
Dalhil = 110083, The Gampany I8 primarily into the business of trading of
computers/ hardware/ accessories/ moblle phones and other relatad
paripherals and ancillary business ralating to the flald of computers and
alectronica and has been carrying on the sald business éven as of today.
Ld. Counsel for the Patitioner represants that the Company has been
filing its income tax returna with the Income Tax Autharities. It is also
submitted by the Ld. Counsel for the Petitioner thal the First Petitioner
Gompany Is also amenable to Sales Tax/VAT and it has been regularly
fiing returns with respect to the Sales Tax/VAT as well as making
paymants to the concarned aulhorities and proof of filing returns and
making payment towards all of them have been enclosed as Annexure

filad along with this Appeal. It Is further pointed out by the Ld. Counsel
3
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that presently the Petitioner Company i& having 18 number of employees
an Its payroll, It is also submitied by the Ld. Counsal that the bank
account of the Patitionar Company has been freezad and marked as ‘No
Dehit’, as a result, the Petilioner is not in a position to Issue chaques
towards expenses, salarles and purchases. Howavar, despite all thess
compliances with the various regulatary authorities, compliance in
relation to the provisions of Companies Act, 2013 with the Respondant
RoC by flling annual returns and financial statements has been omitted to
ba complied with and thal the said omission I8 not mala fide and
according to Ld. Counsel for the Petitionar has occasloned due to the
death of ane of the Directors of the company who was responsible 1o
carry out the sald compliance. However, In view of non-filing of the
Annual returns and Financial Statement, the name of the Petilioner
Gompany from the register as maintained by the RoG has bean struck off
on and from 07.08.2017 and In view of demonslration of continuad
oparation of the Company over the past yeara and presently alao its
business {8 balng alive and running it will seriously prejudice the interest
of the Company and the Petitioners and that taking into considaration the
compliances made by the Petitioner in relation to other statutory
authorilies and since no one will be prejudiced if the Appaal is allowed,
but on the other hand, the Interest of all concerned including

shareholders/craditors, employeas of the Company will be seriously
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affected if the appeal is not allowad and the name of the company in the

reglatar of the RaC is nol restored.

2. Upon nolice to the Respondent RoC, RoC has filed Its reply to the above
sald Appeal. In paragraph 3 and 4 of the reply, the following has bean
submitted:

'3, "In pursuance of direction issusd by the Ministry vide its Office

Memaorandum No 3/8372017. CL I dated 07 022017, this offica
identified 53312 Companies for initiating action for striking off thelr
names in terms of provision of section 248 (1)c) of the

Gumpanres Act, 2013 which I8 reproduced as under,

Section 248(1) (C) of Companies Act, 2013 provides "Whera

the Registrar has reasonable cause fo believe that-

(e} @ company is not carrying on any business or operation for a
pariod of two immediately preceding financial years and has not
made any application within such period for obtaining the status of
a dormant company undar section 455, he shall send a nofice fo
the company and all the directors of the company, of his intention

te remove the name of the company from the register of
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compantes and requesting them to send their representations
along with coples of the relevant documents, If any, within a

penod of thirty days from the dafe of the notice.”

4. Pursuant to sub-section (1) and sub-seclion (4) of section 248
of the Companies Act, 2013 and Rule 7 of the Companias
(Removal of Names of Companies from the Register of
Companies) Rules, 2018 {reproduced herein below for kind

reference) in the first phase 27291 companies weare shorlisted.

Section 248(4) of the Companies Act, 2013 provides "A nofice

iIssuad under sub-saction (1) or sub-section (2) shall be published
in the prescribad mannar and also In the Official Gazatte for the

information of the general public,

Rule 7 of the Companies (Removal of Names of Companias
from the Raglster of Companies) Rules, 2018 provides -
"Manner of publication of notice-

(1) The notice under sub-seclion (1) or sub-seclion(2) of section
248 shall ba in Form STK § or STK 6, as the case may ba, and

ba-
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Flaced on the official websile of the Ministry of
Corporate Affalrs on a separate link established
on such website in this regard,

Published in the Official Gazelte;

Published in English language In a leading

English pewspaper and at least once in

vemacular language in a leading vemacular
language newspaper, both having wide
circulation in the State in which the registered

office of the company is situated.

(2)The Registrar of Companies shall, simultaneously intimate the

concernad regulatory authorifies regulating the company viz. the

Income-tax authorities, central excise authorities and service-tax

authorities having jurisdiction over the company, about the

proposad action of removal or striking off the names of such

companies and seek objections, if any, o be furnishad within a

pariod of thirty days from the date of issua of the laiter of

intimation and if no objections are received within thirty days from

the respective authority, it shall be presumed that they have no

objections to the proposed actlon of strking off or removal of

name”
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3. PFursuant to the above provisions and rulas, It is represented by the Ld,

Company Prosecutor for RaC thal the pracedure in relation to striking off
was adopted In mlation to Companies numbering 22864 oul of 27201
Companias in which list the Petitioner Company also figures and hance
was struck off. It Is also evidenced from the report/obsarvations as filed
by the Respondant as represented by the Ld, Company Proseculor that
Appellant had not filed its Annual Returns and Balance Sheets since
financial year ended on 31.03.2013 due to which the Respondent had
reasonable cause to belleve that the petitioner company waa inactive. Il
is also pﬂinlﬂd out on behalf of the Respondent that due process of law
prior to striking off was strictly complied with and in view of the
Fespondent not having received any communication from the Petitionar
Company In response to the notice issued under sub-Section 1 and sub-
Section 4 of Section 248 of the Companies Act, 2013 and Rula 7 of the
Companles (Removal of Names of Companies from the Register of
Companies) Rules, 2016, the Respondent was forced to follow the
procedure for striking off and in the circumstances the decision for

restoration Ia balng left to this Tribunal for its consideration,

A Upﬂﬂ notice ordered {o the Incame Tax Department, the Revenua has

not filed any reprasantation in this regard.
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6. We have considerad the plea of the Patitioner on one hand and the
Respondent/RaC on the other to whom notice was Issued under the
diractions of this Tribunal. It |& evident from the plea of the Petitioner that
the Petitioner is not questioning the dua process undertaken by the RoC
in atriking off the name of the First Petitioner Company as envisaged
under Section 248 of the Companies Act, 2013 read with attendant Rules
which have been extracted in paragraph supra, Howavar, the Petitionsr is
saeking for the purpose of restoralion of its name in the register as
maintainad by RoC Is relying on the ground that the Petitioner as of date
i& carrying on the business for which it was incorporated and it Is In
operation and In the cireumslances it is just that the name of the
Comparly should be restored on the reglster of RoC as malntained by the
Respondant. In ofder o sustain the said plea, the Petitioner has placed
ovarwhalming evidences by way of the following:

i. Income Tax payments made and returns filed for the pariod from
2013- 2014 (o 2016- 2017,
il.  Copy of Vat Returns for the perlod from 2013- 2014 to 2015- 2018
and GST Raturn for the month of July 2017 and August 2017,
. Copy of VAT registration carlificale/GST registration cerlificate.
v, Dalance shaet for the year anding on 31,03 2014 to 31,03.2017,

6. As submitted by the Ld. Counsal for the Appellant/ Palilioner, It s seen

that the Appellant has been consistently complying with the other
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statutory formalities, However, it will not absolve the Appallant from filing
the necessary fetums and documents and adhere to the provisions of
Companies Act, 2013 as an onus |8 placed on the Petitionar to strictly

comply with the provisions of Companies Acl, 2013 without any let

Howeaver in the instanl case the Petitioner has demonstrated mitigating
ciroumstances and taking Into considaration the provisions of Section 252

of the Companies Act, 2013 which vests this Tribunal with a discretion

were the Company whose name has baan struck off and such Company

iz able to demonstrate that there I8 a running business as on the date
when the name was siruck off and also keeping in consideration hat it ia
Just o do so can restora the name of the Company In the register as
maintained by the Registrar of Companies. This Tribunal while
consldering the appeal has also taken Into account the reprasantation of

tha revanue throiugh its standing counsal that Incoma Tax Department

does not have any objeclion, if the restoration of the name of the

company struck off I permitted. Taking Into considaration the interest of

slakeholders including the sharsholders who have sought for the
restoration of tha name of the Company In the registar baing malntained

by RoC and In view of the circumsiances elucidated above and the

respondent will nol be prejudiced and in the absence of any adverse
consequances balng demonstrated by the statutory authorities to whom

notices had been issued, the Appeal/Petition is allowed subject to the

following directions namaly:

i0
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(a)

{b)

(e)

(d)

HDVNDROT
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Appellant Company shall:

Within a period of 15 days from the resloratlen of the Petitioner
Company's name In the reglster baeing maintalined by the RaC, the
appollant/ patitioner will file interalla its annual returns and balance

sheels as well other compliances statulorily required to be made

under the Companies Act, 2013 for the period from which there has
bean default with requisite charges/fees as well as additional fee/late

charges.

That the Petitioner Company out of its funds, set apart a sum of
Rs.2,00,000/- and deposlt the same with the Respondent/ReC to
defray the cost and axpenses within a period of ane month from the

date of thia ordar,

Till all compliances are made by the Patitioner Company, the
Petitioner Company shall not alienate or dispose of any of its

viluable assets.

It is further observed that by virtue of this order of restoration of the
name of Appellanl/ Pelitioner Company in the register it will not
anfitle the Directors of the Company whose names in case have

1
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been disqualified by vifue of provisions of Sectlon 1684 of the
Companies Act, 2013 by the Respondent/RoC automatically to be

restored to directorship except In accordance with law.

(e)  An affidavit of compliance of the aforesald directions shall be filed by

the Petitioner Company within a period of 2 months from the date of
this order.

(f Further this order allowing the appeal shall also nol cireumseribe the
powar of tha respondent to procead against the Petitioner Company
and its Directors as mandated for alleged late filing of any forms,

documents, returns and such other compliance under the provisions

of Companies Act, 2013

The Appeal Is disposad of accordingly,

W\
(R.VARADHARAJAN)
MEMBER {JUDIEI&L]
.0 Mahia
Annintod by: Madhuri Jain
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