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TP No.42 & 43 of 2017

IN THE NATIONAL COMPANY LAW TRIBUNAL
AHMEDABAD BENCH

TP No.42/NCLT/AHM/2017

With
IA No.59/NCLT/AHM /2017
And
TP No.43/NCLT/AHM/2017
' With
IA No.78/NCLT/AHM/2017
In the matter of :- . ' '
'.Leo Coats (India) Private Limited,
A company having its registered
- office at Motikhavdi Gram Panchayat
- R.S. No.136, Plot 30 to 35, '
Nr. Arjun Hotel Sikka Patlya
Motikhavdi, | o -
- Jamnagar - 361140. e Pet1t10ner of TP No. 43 of 2017
' ' (Demerged Company)
- And

Chaitr1 Construction Private Limited,
A company having its registered

office at Motikhavdi Gram Panchayat
R.S. No.136, Plot 30 to 35,

Nr. Arjun Hotel Sikka Patlya
Motikhavda,

Jamnagar — 361140. * Petitioner of TP No. 42 of 2017
(Resulting/ Transferee Company)

Order delivered on 27th October, 2017

- Coram: Hon’ble Sri Bikki Raveendra Babu, Member (J)

Appearance:

Mr. Navin Pahwa, Senior Advocate, with Ms. Natasha Sutaria, Advocate, for

| the Petitioner Companies.

COMMON ORDER

1. These petitions under Sections 230-232 of the Companies Act,

2013 have been filed seeking sanction of a proposed Scheme of

Arrangement (“Scheme” for short) in the nature of demerger of
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TP No.42 & 43 of 2017

Investment Undertaking of Leo Coats (India) Private Limited into

Chaitri Construction Private Limited. The Scheme as originally

envisaged was a Scheme of Arrangement in the nature of demerger

- and transfer of investment undertaking of Leo Coats (India) Private

Limited to Chaitri Construction Private Limited along with

Amalgamation of Orbit Trading Company Private Limited with Chaitri

| Construction Private Limited under Sections 391-394 read with
Sections 100-104 of The Companies Act, 1956. However, Part-IIl of

' the Scheme which pertained to the proposal of Amalgamation of Orbit

Trading Company Private Limited with Chaitri Construction Private

Limited is proposed to be omitted by the parties to the Scheme. '

2. The petitioner of . TP No.42/NCLT/AHM/ 2017 1.e. . Chaitri
Construction Private Limited, . the Resulting Company, ‘had ﬁled , '
Company Applicati-on No.121 of 2016 betore the Hon'ble High Court

of Gujarat seeking dispensation o'f_ meetings of equity shareholders

and preference shareholders on the ground that consent letters were

given by all 'the equity shareholders and preference shareholders. It
was stated before the Honourable High Court that this being the

Resulting Company, the meeting of creditors was not required to be -

~held. By order dated 4.4.2016, the Hon'ble High Court directed
disi)ensation of meeting Of equity shareholdei‘s and preference
shareholders in view of | their consent letters. The petitioner
subsequently filed OJMCA No.79 of 20 17 in Company Application

| No.121 of 2016 before Hon'ble High CoUrt seeking modification to the

extent of directing addition of the words “this being the Resulting/

| Transferee Company, it is ordered that the meeting of the creditors is

‘not required to be held”, after Para 411:1 the order dated 4.4.2016 made




TP No.42 & 43 0of 2017

' by the Hon’ble High Court in Company Application No.121 of 2016.
. By an order dated 20.4.2017, the Hon'ble High Court allowed OJMCA -
No.79 of 2017 and modified the order dated 4.4.2016 passed in
Company Application No.121/2016 to the extent of adding the words

| as prayed in the Application after Para 4 of the order dated 4.4.2016.

3. The petitioner of TP No.43/NCLT/AHM/2017 i.e. Leo Coats
(India) Private Limited, the Demerged Company had filed Company
~ Application No.122 of 2016 before the Hon'ble High Court of Gujarat
. seeking dispensation of meeting of . equity shareholders and for
| direction to convene and hold meetings of secured creditors and
- unsecured creditors of the pet’itioher company. By order dated .
4.4.2016, the Hon'ble High Court dispensed with meeting of equity
shareholders and directed to convene and hold meetings of secured
‘and unsecured creditors on 3.5.2016. The Hon'ble High Court also '-
directed issuance of notice to creditors with regard to meeting and _
publication '-of advertisements. In pursuance to the order dated _
4.4.2016, notices Were issued to the creditors on 8.4.2016 and the
advertisements were published in newspapers- on 9.4.2016. As per the
order, the meeting of unsecured creditors 'of ' thé, petitioner company
i was held on 3.5.20 16 and the Chairman of the meeting filed necessary
' report. As per the chairman’s report filed in respect of the meeting of
- Unsecured Creditors, the Scheme_ is approved unanimously. So far as
the secured creditor of the petitioner company is concerned, as the
Company had only one secured creditor viz. ICICI Bank and no one
remained present in the meeting, the meeting was adjourned. In the
meanwhile, the sole secured creditor gave its consent letter n

approval of the Scheme.
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TP N0.42 & 43 of 2017

4. Subsequently, the petitioner filed OJMCA No.75 of 2016 in

Company Application No.122 of 2016 before the Hon'ble High Court

- seeking review and modiﬁcation“'of the oral order dated 4.4.2016
. passed in Company Application No.122 of 2016 to the extent of
N directions issued pertaining to the meeting of the secured creditors.
By an order dated 1.7.2016, the Hon'ble High Court allowed OJMCA
No.75 of 2016 and ordered omission of the directions contained in the

order dated 4.4.2016 to the extent the directions pertained to the

holding and convening the meeting of the secured creditors. By the

| same order, the Hon'ble High Court .also ordered dispensation of the .

meeting of the secured creditors.

S. The petitioners, thereafter, filed Company Petitions No. 295 of '

2017 and 296 of 20 17 before the Hon ble ngh Court seeklng sanctlon
of the Scheme By separate orders dated 15 7 2016, the Hon’ble ngh
Court directed to publish notice of hearlng and to gwe notice to

Regional Director and ROC. Accordingly, the petitioner published

' notice of hearing and gave notices to Regional Director and ROC. In

response to the notlce Reglonal D1reotor filed Common Report dated -

24.11. 2016 in Company Pet1t1on No. 2905 and 296 of 2016 before the

- Hon’ble I—Iigh Court.

6.  Thereatter, on 7.12.2016, the Ministry of Corporate Affairs
issued Notification no. S.0. 3677(E), by which, Section 230 except
' sub-sections (11) and (12) and Section 231 to 233 came into force \mth

' effect from 15.12.2016.

AW
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TP No.42 & 43 of 2017

7. ‘The registered office of Orbit Trading Company Private Limited

is situated within the State of Maharashtra and, accordingly, the said
' Company filed petition before the Honourable High Court of Bombay
| for sanction of the Scheme. The said petition ultimately came to be

transferred to NCLT, Mumbai Bench and was registered as T.C.S.P.
1 No.60 / (MAH)/2017. Orbit Trading Company Private Limited filed an
- affidavit for withdrawal of Part-lII of the Scheme and consequent
withdrawal of the petition pending before NCLT. Part-1lI pertains to

- amalgamation of Orbit Trading Company Private Limited with Chaitri

Construction Private Limited. By an order dated 31.1.2017, NCLT,

Mumbai Bench permitted Orbit Trading Company Private Limited for

withdrawal of the petition being T.C.S.P. No.60/(MAH)/2017.

8. In pursuance of notification .dated 7.12.2016, Company
Petiti()n No0.296 and 297 of 2016 were transferred to this Tribunal in
view of Rule 3 of Companies (Transter of Pending Proceedings) Rules,
2016 and the same were renumbered as T. P. No. 42 / NCLT/AHM/

2017 (new) and T.P. No. 43/NCLT/AHM/ 2017 (new)

9, The petitioner of TP No.42/NCLT/AHM/2017 viz. Chaitri

Construction Private Limited filed LLA. No. 59 of 2017 seeking

modification of the Scheme 'to- the extent of omitting Part-III thereof

and other consequential modifications. The petitioner pointed out
about the proceedings taken out by Orbit Trading Company Private '
~ Limited before NCLT, Mumbai and the order dated 31.1.2017 passed
| byNCLT, Mumbai Bench in T.C.S.P. No.60/(MAH)/2017 permitting

Orbit Trading Company Private Limited withdrawal of the petition. By

/g&)—/Page 5112
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TP No.42 & 43 of 2017

'an order dated 24.4.2017 , this Tribunal passed order in LA.

N0.59/2017 and directed to publish a notice in the 'new'spapers in
which already publication has been made, informing the date of

hearing and with specific mention that it 1s in continuation of public

~notice 1issued as per the order of the Hon'ble High Court dated
' 15.7.2016 and published in “Indian Express” dated 27.7.2016 and in
“Sandesh” dated 27.7.2016. The petiti-oner was also directed to state

in the public advertisement that hearing of I.A. No. 59 of 2017 for

modification of Scheme shall also be heard with the main petition. The

petitioner was further directed to serve a notice on the Regional

o Director, Registrar of Companies,- and the Income ' Tax Authorities
informing the date of hearing and making a mention that it was in :
i co_ntinuation of the notice issued in pursuance of order o_f the_ _'
Honourable High Court dated 15.7.2016, at least 10 days before the .
date of hearing. The I.'.A.- was orderedto be listed with the main petition
being T.P. rlo. 42 /NCLT/AHM/ 2017 on 30.5.2017. The petitioner

thereafter on 23.5.20 17 filed I.A. No.147 of 2017 seeking extension to

comply with the directions contained in the order dated 24.4.2017. By

‘an order dated 30.5.2017, this Tribunal allowed IL.A. no.147 of 2017
~ granting extension of time for compliance of the directions contained
1in the order dated 24.4.2017 and the matter was ordered to be listed |

along with pending [.As on 1.8.2017.

10. The petitioner of TP No.43/NCLT/AHM/2017 viz Leo Coats
'(Indla) Prlvate L1m1ted also ﬁled 31rn1lar I.A. No 78 of 20 17 seekmg

' modlflcatlon of the Scheme to the extent of omlttlng Part III thereof

and other consequentlal modlﬁcatlons ThlS Tr1buna1 made similar

i orders in I.A. No. 78 of 2017 as are made in 1. A No 59 of 2017 This
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TP No.42 & 43 of 2017

petitioner also filed I.A. No.148 of 2017 seeking extension to comply

with the directions contained in the order dated 24.4.2017, which

came to be granted by order dated 30.5.2017.

11. In pursuance to order dated 24.4.2017 read with order dated

30.5.2017, both the petitioners served the notices to the authorities.

The petitioners also served notices to the Equity Shareholders 1n case

' of_ T.P. No0.43/2017 and to the Equity Shareholders, Preference

Shareholders, Secured Creditors and Unsecured Creditors in case of

T.P. No.42/2017. The petitioners also published advertisement as per '

~ the orders.

12.  In response to the notices served upon the Regional Director,

the Regional Director filed a common represe_ntation ‘in both the

petitions on 21.8.2017 making certain observations. The petitioner

' filed affidavit dated 31 .8.2017 in response to the representation of the '

Regional Director. In response to the ,obServation mad_e by the

Regional Director in paragraph 2(c), it is stated by the petitioners that

~ they have filed separate applications for modification of the Scheme

and all the directions issued by this Tribunal were complied with. With

regard to the observation regarding making provision for issue and
allotment of shares in the resulting company, it is submitted that
clause 9 (f) of the Scheme provides that the issue and allotment of
- equity shares in the Resulting Company shall be carried out as per

the applicable provisions of the Act. With regard to the observation

regarding filing of all pending returns, it is submitted by the

petitioners that the petitioner companies undertake to file all pending

ﬂ) MPage?Ilz
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TP No.42 & 43 of 2017

returns. With regard to the o-bservation regarding raising of funds
through securities premium account, it is subrnitted by the petitioners -
that the petitioner of T.P. No0.43/2017 has raised funds through

securities premium account in the year 2005-06, whereas petitioner

| of T.P. No.42/2017 has raised funds through securities premium
‘account in the year 2006-07 and 2007-08, which is more than 10

| years old. It is further submitted in the reply that there is no

unaccounted money as alleged. It is further submitted in the reply

affidavit that the petitioner companies have filed income tax returns

for the relevant years and have also paid appli_(:able tax. There has
been no demand raised so far by the Income Tax Department. With
regard to the observation about '_paYment of securities transaction tax, __
it is submitted on behalf of the petitioner demerged company that the

said company 1s not liable to pay STT inasmuch as the petitioner has
earned the income through mutual fund and has paid tax on the

- capital gain income earned by it. With regard to the observation on

related party transactions, the petitioners submitted that there have

‘been no related 'party transactions during the period ending 31st
' March 2015 in the books of the petltloner of T. P. no. 42 /2017. There

1S, therefore no disclosure. So far as pet1t10ner of T.P. No. 43/2017 1S

concerned, it is submitted that there 1s also no related party

transaction during the period ending 31st March 2015 in the books,
except payment of directors’ remuneration, which has been separately
reflected in the audited annual accounts. With regard to the
observation regarding compliance of AS-15 it is submitted by the

petltloners that the petltloner of T P. No 42 / 2017 has made

comphance of AS 15 Whereas the pet1t1oner of T P. No 43 / 2017

undertakes to take all corrective actions for comphance of AS- 15. The

' /g,ux_/ Page 8112




TP No.42 & 43 of 2017

i petitioners have also produced certificate of Chartered Accountants

dated 29.8.2017 certifying that the petitioner Demerged Company is
not liable to pay STT, petitioner companies did not have ahy related

party trahsactions and that the company has complied With AS-15. In

light of the above, this Tribunal is of the view that the observations
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made by the Regional Director stand satisfied.

- 13.  During the hearing of these petitions on 4t September, 2017,

learned counsel appearing for the petitioners submitted that the

pétitioners would obtain and file consent letters of the shareholders

and creditors about the deletion of Part-III of the Scheme. _Accordingly, _

: _1-"“'21 R

. ' the petitioner Demerged Company has produced consent letter of sole

f secured creditor (viz. ICICI Bank), consent letters of about 100

“unsecured creditors, which aggregate to 97% of value and consent

letters of all the three equity shareholders for deletion of Part-1II of the

Scheme. The petitioner Demerged Company also produced separate
certificates of Chartered Accountants in this regard dated

12/14.9.2017. The petitioner Resulting Company has taken consent

letter of all the three Equity Shareholders and the sole Preference

Shareholder for deletion of Part-1II of the Scheme. The petitioner

- Resulting Company ‘also obtained certificates ‘of Chartered

 Accountant dated 12.9.2017 in respect of equity shareholders and

preference shareholder, which are produced on record along with
covering letter dated 15.9.2017. The petitioner demerged company
has taken Certificate of Chartered Accountant dated 12.9.2017 which

me ~ certifies that there are no outstanding liabilities in the nature of

| secured or unsecured creditor as on 31.8.2017.
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TP No.42 & 43 of 2017

14.  Thereafter, this Tribunal, by order dated 18.9.2017, directed

the petitioners to file resolutions of the Board of Directors in respect

of the Corporate Shareholders and Corporate Creditors.

15. Heard Shri Navin Pahwa, Learned Senior Advocate for the

petitioners w_ith_ Ms. Natasha Sutaria, f_o:r M/s. Thakkar & Pahwa,

| Advocates, for the petitioner-companies.

'16. It is submitted on behalf of petitioner companies that the

_ obServat’ionS of the Regional Direétér are appropriately responded to

in the Reply filed by the petitioners. There are no representations

| received from the Income Tax Authority and/or any other authority.

Pursuant to public notice also, no representations are received.

17. So far as the consent letters of the Creditors in case of

'Demerged Company is concerned, the petitioner has produced

consent letters of Unsecured Creditors aggregating to 97% in value.
[t, however, appears that the petitioner Demerged Company has not
been able to produce the Board Resolutions in respect of the
Corporate Unsecured Creditors which ar'e‘ 5 (five) in number. It 1s
submitted that despite efforts, the said unsecured creditors have not
given their board resolutions. The consent '1etters are signed by the
authdrized signatories of the concerned corporate unsecured
creditors. It is submitted by the Learned Counsel for the petitioners
that the Scheme as such has already been approved by the Unsecured
Creditors in a meeting directed to be held pursuant to the orders made

by the Hon’ble High Court. The unsecured creditors of thepetitioner

/\)MagemIlZ




BE S ana Taa a nd, - Josw )

TS L 'al?'-{'h_hf“‘: I‘; Lo f“ E__.\j T L L ; .

- R A TUL EP R S S o .
FIRE e Lot o L. . . .

o I L A gt L, L .

H - o Aol T T . . P -t

o, :.'.-‘__-.';f:.é;. .f___.-_ ,:'::r b o .'L'...- b ot - o

S e AP LT @'. .. T LT . .

T R A G e T W
LTl T - : .

',ﬂ;—.i.'.3':"5;,-:1-".:.'-.'.‘_.-'.*.-"3."*" T T T e e e ) :
TRt R R T, -'F"_E’ 1t 'ii" AR A R e e
I+ B '-E-?;}"‘l!?i. P :f?x;ﬁ;_ih“b_-:'}i."‘i:.""l,‘.-.#-.m-..- e e
. .l-"-':'\‘--'ﬁ-t“_"rﬁ A B e . . ; .
ik T

e
L]

.....

- u 1 . N d_ . .
L I e TN L T
,*ﬁ,:‘}ﬁ_h '-.'-"'J_i!'.g,.#*'.""‘-:w'&. B R
e el L T A
A R MO T R
T AL R . .. .

TP No.42 & 43 0of 2017

Demerged Company are also not directly concerned or affected by the

omission of Part-IIl of the Scheme, which pertains to merger of Orbit

Trading Company Private Limited with Chaitri Construction Private

Limited. Even otherwise, there is a substantial compliance made by

‘the Petitioner Demerged Company of ‘the order dated 4.9.2017 read

with order dated 18.9.2017._ So far as the petitioner Resulting

Company is concerned, it has produced the Board Resolutions in

I respect of the Corporate Shareholders. The said Company does not
“have any creditor as per the declaration made through the Certificate

| given by the Chartered Accountant.

18.  Considering the entire facts and circumstances of the case and

| on perusal of the modified Scheme and the documents produced on

| record, 1t appears that the requirements of the provisions of Sections. _

230 and 232 of the Compames Act 2013 are satlsﬁed The Scheme

appears to be genuine and bona fide and in the 1nterest of the

shareholders and creditors.

119. In the result, both the petltlons IA No 59 /2017 and LA.

No 78/2017 are allowed. The mod1f1ed Scheme of Arrangement as

proposed by the petitioners (after omitting Part-III thereof) is hereby

'sanctioned and 1t 1s declared that the same shall be binding on the

petitioner companies, namely,' Leo Coats (India) Private Limited and

Chaitri Construction Private Limited, their shareholders, creditors

and all. concerned under the Scheme.
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TP No.42 & 43 of 2017

20, The Petitioner companies are directed to file a copy of this
order along with a copy of the Scheme with the concerned

Registrar of Companies, electronically, along with INC-28 in

addition to physical copy as per relevant provisions of the Act.

21. Filing and iSsUance -of drawn up orders are dispensed with. All

concerned authorities to act on a copy of this order along with the
Scheme duly authenticated by the Registrar of this Tribunal. The
Registrar of this Tribunal shall issue the certified Co_py of this order

along with the Scheme immediately.

22.  These petitions are disposed of accordingly.

Signatu e.... ettt eeeeeteeeeeeeienaeeean
[Bikki Raveendra Babu, Member (J}]
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