BEFORE THE AJUDICATING AUTHORITY
(NATIONAL COMPANY LAW TRIBUNAL)

AHMEDABAD BENCH

AHMEDABAD

P2

T

C.P. (1.B) No. 149/7/NCLT/AHM/2017

==l O
oI _
=Y 2 - 1
0= &
3= QN = 2
= 5T Z d 2
Q O T - <
TTRN. < N - nr
S L= . : 2 g
= o« - z 2 | 28
= . + o 7 Z -
. X & E 2 ==
X Z = < . h B
[ £ < O T 3= M M
~ S £ S i = _ =
2 T ¢ %3 &« % M @
e} - o. L
[ . (Q fe L — _ S
- Wi B 3 - o & :
= - 2 g ¥ .c S 9
QO m o0 m,. =) Z 1enu
= O ©° o =
= Y x ® - m 2 8
. < N - Ky L & NE y -, < '
e : T A N () a R N “ . “ :m . ._Tl.b o p : -
> w O W) O )
a I = W S
s _ D S . youi
S 5 g B
> 4 + A .
T & SR, =
- < = =
2 2 8
0O 3 = -
sk 5 3 S 8
= Q. - m -
0 < - O ol
wr O O DI
Ui Y @ ,. g 8
: N w lanu , ' ._In..... , ’ , . , . .m u__ ’
. o A o o Y— P m
m D S O ac.w o
O w U QL ke, Q. -
° E& s 2 2 3
Lid © ) . X o L
< 00 Z W — oV Z O

RUL L 4

Yol ST .
}”n._u....w..‘...u_“. _._,-..-."...H..

- L. i . ! L s I ¥ e Lt R - " . i eIy ; I . e [ PR T T T L, L . ) K ; e
: . T A L ; SN Y - [t b 1 | T Yo ] i ] X e v Tan 2.

&
.__....“.._..l..l..ul,__. .lu..u...r...l_. Feag nl_:-..
- [ i I....... L ...rf.-ml.. "

:
.0

54
Bheo
. .M...
| B r e
~ £.7N
R R

i,

-
-

Dated this the 21st day of December, 2017.
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CP NO. (IB) 149/7/NCLT/AHM/2017

BEFORE ADJUDICATING AUTHORITY (NCLT)
- AMEDABAD BENCH
AHMEDABAD

'CP NO. (IB) 149/7/NCLT/AHM/2017

In ;!'ne matter of:

1.  Bankof Baroda

Corporate Financial Branch
Opp. Law Garden
_ Ellisbridge

Ahmedabad 380 006

. Petitioner
. Financial Creditor

1. M/s. Varia Engineering Works Pvt. Ltd.

2005 Phase IV, GIDC
Vatva '

‘Ahmedabad 382 442

Respondent
Corporate Debtor

Order delivered on 21t December, 2017

CORAM: SRI BIKKI RAVEENDRA BABU, MEMBER UDICIAL

AggearanCe:
For the petitioner Learned Advocate Ms. - Saloni
Kapadia with learned advocate Mr.

Abhishek Mukherjee i/b Learned
Advocate Mr. Sahil Shah

For the respondent : Learned Advocate Learned FCA Mr.

Hiten Parikh
o
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CP NO. (IB) 149/7/NCLT/AHM/2017

Bank of Baroda through its Chief Manager, Mr. Mridul Misra

filed this application under section 7 of The Insolvency and

. Bankruptcy Code, 2016 (hereinafter referred to as “the Code”)

read with Rule 4 of the Insolvency and Bankruptcy (Application

to Adjudicatihg Authority) Rules, 2016 (hereinafter referred to

- as "the Rules”) with a prayer to trigger Corporate Insolvency

Resolution process in respect of M/s. Varia Engineering Works

Private Limited.

Bank of Baroda by power of attorney as well as Board
Resolution No. 62 authorised the Chief Manager to appear and
represent the bank in courts of law, suits, arbitration or other

proceedings relating to Bank of Baroda and sign pleadings,

applications etc. In view of the said authorisation, Chief

Manager is authorised to file this petition.

" Bank of Baroda sanctioned the following facilities to the

- Corporate Debtor as restructured in the Master Restructuring

Agreement dated 31.03.5-'015: -

(1) Rupee term loan facility to the tune of Rs. 7,00,00,000

(Rupees seven crores only) (Term Loan - I) as set out in
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- f.

schedule IVA of the MRA, read with Schedule III of the

"MRA.

F..
Foaa,

- (2)  Rupee term loan facility to the tune of Rs. 7,84,00,000

(Rupees seven crore eighty four lacs only) (Term loan -
II) as set out in schedule IVA of the MRA, read with

- schedule III of the MRA.

.,

~(3) \Various working capital term loan facilities as set out

below: -
(i) ‘Working capital term loan-I (WCTL-I) of Rs.
20,14,00,000 (Rupees twenty crores fourteen

lacs only) as set out in Schedule IVB of the MRA,

read with Schedule III of the MRA: and

(i) Working capital term loan - II (WCTL-II) of Rs.
14,97,00,000 (Rupees fourteen crores ninety
seven lacs only), as set out in schedule IVB of

the MRA, read with schedule III of the MRA

(4) RestrUCtured funded interest term loan facility of Rs.
9,74,00,000 (Rupees nine crores seventy four lacs only)
FITL facility) as set out in schedule IVC of the MRA read

with schedule III to the MRA.

fSo—
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e

(5) Restructured Fund Based Working capital facility of Rs.
12-,86,00,000 (Rupees -twelve crore eighty six lakhs only)
- (Fu'nd Based WC facility), as set out in schedule III to the

‘MRA.

- f..-_.

. The Following additional facilities were also sanctioned under
the MRA, however, no disbursements were made under these

facilities: -

(6) Additional fund based working capital facility of Rs.
4,17,00,000 (Rupées four crorer seventeeh lacs only)
(additional fund based WC facility) as set out in schedule

Il to the MRA.

(7) Additional letter of credit facility of Rs. 2,00,00,000
(Rupees two crores only) (LC facility) as set out in

‘schedule III to the MRA.

F

According to the Financial Creditor the following amoUnts are

in default under various facilities: -

(1) The amount in default under the term loan - I as on June,
30, 2017 is Rs. 8,35,27,454.92 (rupees eight crores

thirty five lacs tweﬁ?’ty seven thousand four hundred and

fifty four only) _
yp—or
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The first date of default in respect of this facility was

March 01, 2016.

(2) The amount in default under the term loan - II as on

June, 30, 2017 is Rs. 9,38,99,532.80 (Rupees nine

crores thirty eight lacs ninety nine thousand five hundred

, ;v g L ]
- gy k. RN
ok - and thirt Y tWO only)

The first date of de@ult in respe_ct of this facility ws March

01, 2016.

(3) The amount in default under the WCTL - I as on June 30,

2017 is Rs. 24,12,16,401.86 (Rupees twenty four crores

twelve lacs sixteen thousand four hundred and one only)

. r't;

The first date of default in respect of this facility was

March 01, 2016

(4) The amount in defa_ult under the WCT L - II as on June
} o 30, 2017 is Rs. 17,92,05,576.78 (Rupees seventeen
i ' crores ninety two lacs five thousand five hundred and

seventy six only)

M
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The first date of default in respect of this facility was

March 01, 2016.

(5) The amount in default under the FITL facility as on June
30, 2017 is Rs. 11,66,55,797.13 (RUpees eleven crore
sixty six lacs fifty five thousand seven hundred ninety

- seven only)

~ The first date of default in respect of this facility was

March 01, 2016.

(6) The amount in default u"nde'r the fund based WC facility
as on June 30, 2017 IS Rs. 15,12,22,883.65 (Rupees
fifteen crores twelve lacs twenty two thousand eight

hundred eighty three only)

The first date of default in respect.of this facility was

‘February 29, 2016.,

The total amount in default as on June 30, 2017 is Rs.
86,57,27,647.15 (Rupees eighty six crores fifty seven lacs

" twenty seven thousand six hundred and forty seven only)

£
P

. Vide a notice dated December 31, 2016 issued under Section

13 (2) of the Securitisation and Reconstruction of Financial
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CP NO. (IB) 149/7/NCLT/AHM/2017

?-

- Assets and Enfort:ement of Security Interest Act, 2002, the

Financial Cfeditor— has requested the Corporate debtor to repay

an am'oun_t of Rs. 81_,2-,43,076 (Rupees eighty one crore

- twenty eight Iacs'forty three thousand and seventy six only)

within 60 days the'refrom, hOwe-ver, the Corporate Debtor has

failed to make the said payment.

Further, vidé a nhotice da;__ed February 16, 2017 the Corporate

. debtor was asked to pay inter-alia the outstanding amount of

Rs. 82,55,88,560 (Rupees eighty two crore fifty five lacs eighty

eight thousand five.hun,gjred sixty only) as on February 14,

. 2017 within 15 days therefrom. However, the said amounts

were not paid by the corporate debtor.

e

The table containing the details of the computation of the

amount of default on the part of the corporate debtor, the dates

of default and the number of days of default under the facilities

Is annexed herewith as annexure - II.

" The Financial Credlitor has aISO furnished particulars of

Ssecurities held and its estimated value which are given below:-

CF.
# o0 0

(1) Hypothecation

£
o T

(8) Under the joint deed of hypothecation dated

- December 23, 2009 (Deed of Hypothecation - I)
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' between the Corporate debtor and inter-alia the

financial creditor, the corporate debtor has created

a first charge.on pari passu basis on all the fixed
assets (as more elaborately described under part A
of second sched_ule of the deed) and a second
charge on pari passu basis on all current assets (as
more elaborately described under part 'B of second
schedule of the deed) to secure the term loans.
Further, the corporate debtor has created a first

charge on pari passu basis on all the current assets

as more elaborately described under Part B of
second schedﬁle_ of the deed and a second charge
ONn pari passu basis on all fixed assets', as more
elaborately described under part B of second

schedule of the deed, to secure the working capital

N e T

credit facilities.
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(b) Subsequentlyr; vide the supplemental joint deed of
-~ hypothecation dated Jan_Uary 31, 2011 (deed of
hypothecation - II) the hypothecation on current

assets (as rr"i'cﬁ)re elaborately described under the

second schedule of the deed) was extended to

secure the modified limits of the facilities (the

F

description of which is provided in the third and

fourth schedule to the deed).

/g,u\_/
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(d)

(e)

CP NO. (IB) 149/7/NCLT/AHM/2017

Further, vide the second supplemental joint deed
of hypo’thecation dated August 11, 2012 (deed of

hypothecatiqg - III) the hypothecation on current

assets (as more elaborately under the first

‘schedule of the deed) and fixed assets (as more

elaborately d,_.;e,scribed under the second schedule of

the deed) was extended to secure the modified

limits of the facilities (the description of which is

provided In parts A and B of the third schedule to
the deed).

£
PR

Further, under the composite hypothecation

agreement dated September 04, 2013 (deed of

hypothecatiog - IV) executed by the corporate

- debtor for securing the facility amount with a limit

of Rs. 68,23,00,000 (Rupees sixty eight crores
twenty three,_f-!._acs only) a hypothecation charge on

the corporate debtor’'s raw materials, stock in

process, finished goods and book debts, movable

~plant and machinery/vehicles/crafts, consumable

stores and spares, both present and future (as

‘more elaborately described in schedule II to the

deed) was created.

Further, vide‘the third supplemental joint deed of

hypothecation dated October 23, 2013 (deed of
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CP NO. (IB) 149/7/NCLT/AHM/2017

.
PR

_hypothecation - V) the hypothecation on current
assets (as more elaborately described undér part A
of the third schedule of the deed ) and fixed assets
- (as more elaborately described under part B of the
third schedule of the deed) was extended to secure
the modified |imits of the facilities (the description
of which is laid down in parts A and B of the second
- schedule to the deed).

f..
el T

| (2) Mor_tg’ age
“As per the memorandum of deposit of title deeds
executed on October 29, 2013 (Mortgage Deed) by the
mortgagors, na’mely Varia Engineering Works Private
Limited (Mortgage No. 1) Shri Himanshu Prafulchandra

Varia (Mortgagor No. 2) and Smt. Sejal Himanshu Varia
(Mortgagor No. 3) in favour of PNB Investment Services

Ltd. (Security Trustee):

(@) Mortgagor No. ‘1 deposited the title deeds,
documents and papers as described in parts A, B,

C and F of the first schedule of the Mortgage Deed

pertaining to the immovable properties, more

eIaborater described in parts A, B, C and F of the
second schedule of the Mortgage Deed with the

authorised foicer of the Security Trustee, on
A |
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CP NO. (IB) 149/7/NCLT/AHM/2017

_ October 29, 2013 in order to secure the facilities in

the following manner:

For term loans, first charge on pari-passu basis
over shed/building, a‘IOng with land of Survey No.
.246 at Kerala“Industrial Area, GIDC, Taluka Bavla,

Dist. Ahmedabad, particularly described in part C

~ of the second schedule.

For working capital facilities, second charge on
pari-passu basis over shed/building, along with
land of survey No. 246 at Kerala Industrial Area,
GIDC, Taluka Bavla, Dist. Ahmedabad, particularly
described in part C .of the second schedule and first
charge on pari-passu.basis over office building and
guest house' c0nstructed over Iand bearing survey

No. 246 at Kerala Industrial Area, GIDC, Taluka

Bavla, Dist. Ahmedabad.

Fe
Ao, -

For both term loans and working capital facilities,
first charge on pari-passu basis over Immovable

properties described in parts A, B and F of the

second schedule.

' (b) Mortgage No 2 deposited the title deeds,

documents and papers as described in parts D & E
A A—
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(3)

CP NO. (IB) 149/7/NCLT/AHM/2017

of the first schedule of the mortgage deed,
pertaining to the immovable prOperEies, more
elaborately described in para D & E of the second
sched_u‘l.e of the mortgage deed with tﬁhe authorised
officer of the Security Trustee, on October 29,

2013, in order to secure the-facilities by first charge

on pari-passu basis.

(c) Mortgagor No. 3 deposited the title deeds,
documents and papers as described in part G of the

first schedule Of' the Mortgage Deed, pertaining to

the immovéfble properties, more elaborately
described in part G of the second schedule of the
‘mortgage deed with the authorised officer of the
security trusfee, on October 29, 2013 in order to
secure the facilities by first charge on pari-passu

basis.

Guarantee

Two deeds of guarantee, dated October 23, 2013 were

executed by Prafulcharidra'P. Varia, Himanshu P, Varia
and Sejal Himanshu Varia, in favour of inter-alia, the
financial creditor vide deed of guarantee (guarantee deed

~ 1) for the due repayment of the facilities.
A A———
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CP NO. (IB) 149/7/NCLT/AHM/2017

Two deeds of guarantee, dated October 23, 2013 was
executed by Krish Tech-Con P. Ltd. in favour of inter alia
the financial creditor vide deed of guarantee (guarantee

deed - 2) for the due repayment of the facilities.

‘A copy of the guarantee deed - 1 is annexed as annexure - 14

. and a copy of the guarantee deed - 2 annexed as annexure 15

¢

Copies of the certificateewof registration charges with respect
~ to the afo'rementioned Secu-rities created for the benefit of the

“financial creditor have been annexed at annexure 16.

k.
L R

Estimated value of the aforementioned securi

As per the financial creditor, the estimated value of the
aforementioned securities (as created for the benefit of the
. financial creditor_ pursuant to the terms of the MRA and the
security documents) is Rs. 33,03,80,348 (Rupees thirty three
crore three lacs eighty thousand three hundred and forty eight

- only). '

F

6. It is stated by the financial creditor that the Presiding Officer
of Debt Recovery Tribunal - I, Ahmedabad by its order dated
11.05.2017 stated that further action by the consortium banks

lead by State Bank of India on the representation of the
AM
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CP NO. (IB) 149/7/NCLT/AHM/2017

- Corporate Debtor that it is ready to pay 'Rs. 1.00 crore per

month 'tiIII th'e entire dues are repaid. The' Financial Creditor

further stated that Hon’ble Debt Recovery Appellate Tribunal,
* Mumbai set aside the said order and remanded the matter to
Presiding Officer, Debt Recovery Tribunal - 1, Ahmedabad to

~decide the matter after diving opportunity to the bank to file

" their reply.

/. . Financial Creditor filed the report of TransUnion CIBIL dated
02.08.2017 and report of the Central Repository of Information

on large Credits dated 09,08.2017.

8. The Financial Creditor filed the following documents along with

£

petition: -

(1) Letter under sectior 18 'of the Limitation Act, 1963, from

the corporate debtor, Issued to the SBI consortium, of

which the financial creditor is a member bank dated

March 31, 2015 ackfhowledging debit balance owed to the

consortium to the tune of Rs. 418,89,00,000 (Rupees

four hundred eighteen crore and eighty nine lacs only);

o F,
poa

(2) The annual report of the Corporate debtor for the

financial year 2014-2015:

e
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A CP NO. (IB) 149/7/NCLT/AHM/2017

(4) Notice dated December 31, 2016 issued under Section
. 13 (2) of the Securitisation and Reconstruction of
“Financial Assets and Enforcement of Security Interest

Act, 2002, by the financial creditor to the corporate

(5) Minutes of th'e meetings of the joint lenders forum held
on September 23, 2015, January 30, 2016, February 29,
2016, March 29, 2016, April 27, 2016 and May 27, 2016:

: and

(6)  Letter from the corporate debtor to the financial creditor

dated July 07, 2016 discussing the revival scheme.

" Financial Creditor filed 'copi'es of entries in the banker’s book in
accordance with the Bankers Books Evidence Act, 1891.
Financial Creditor also filed copy of the annual report of the
- corporate debtor for the financial year 2014-15. Financial
- Creditor iSSued notice under section 13 (2) of Securitisétion
and Reconstruction of Financial Assets 'and Enforcement of
- Security Interest Act, 2002 on 31.12.2016 recalling the
amounts due in all the facilities. Financial creditor filed proof of

service of the Company Petition on the corporate debtor.
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Fmancnal credltor proposed the name of Mr. Ramubhai

_ Shankerlal Patel as Interim Resolution Professuonal and filed his

written communication in form No. 2.

Corporate debtor appeared through counsel and filed

. objections. Corporate debtor in his objections stated that the

petition is incomplete andwithout enclosing proper documents

- and without giving details of guarantee and, therefore, it is

Ilable to be dlsmlssed It is sated by the corporate debtor that
he has ﬁled appllcatlon under Section 19 (8) of the Recovery
‘of Debt (due to Banks and financial Instltutlons) Act 1993 for

an amount of Rs. 934. 12 crores against all the banks and it is

pending.

According to the oorpor‘ate debtor the main reason for the

considering the compah;’s application for enhancement of
loan. Requirement of the company is Rs; 120.00 crores but
State Bank of India decided to grant only Rs. 37.00 crores on '
behalf of the consortiurr\ members and that too with an
additional condition of “Matching Collateral”. The company is
unable to offer “Matching Collateral” and it resulted in sickness

of the company. It is also stated that the present application

IS not in accordance with IB Code.

/S i
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13.

14.

CP NO. (IB) 149/7/NCLT/AHM/2017

P

A perusal of the petition show that it is complete in all respects.
- The ‘documents show that financial debt is dye from the
Corporate Debtor and there is occurrence of default. In fact,

even in the reply filed by the corporate debtor it has not denied

the liability or the occurence of defau'lt. Moreover, Financial

Creditor issued notice under section 13 (2) of the Securitisation

. and Reconstruction of Financial Assets and Enforcement of

Security Interest Act, 2002, recalling the entire loan facilities.

There is no tenable objection filed by the Corporate Debtor in

. the '-’eD'V-' Pendency of proceedings before the Debt Recovery

Tribunal, Ahmedabad is not a ground for not commencing

Insolvency Resolution Process in view of the fact that
. provisions of the Code is having overriding effect over any

_ othe'r- Law.

In view of the above discussion this petition deserves to be

admitted and it is accordingly admitted under section 7 (5) of

the Code.

Adjudicating Authority” hereby appoint Mr. Ramubhai

~ Shankerlal Patel having address at M/s. R.S. Patel & Co., 801

Popular House, Ashram Road, Ahmedabad 380 009 (Gujarat)
and having Re-g-istrati.oh""{""No. IBBI/IPA-001/IP-P00081/2017-
18/10177 as Interim Resolution Professional under'section 13

(1) (c) of the Code.

b
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CP NO. (IB) 149/7/NCLT/AHM/2017

16. The 'Interim Insolvency Resolution Professional is hereby

LT L St
. | T L . ) . . =, .. .. . TR | P - B, X
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directed to cause public announcement of the initiation of
| “COrporate Insolvency “ﬁ-Resolution Process” and call for
| submlssmn of claims under Sectlon 13 (1) (b) read with Section
15 of the Code and Regulatlon 6 of the Insolvency and

Bankruptcy Board of India .(Insolvency_ Resolution process for

Corporate .Person'S)_ Regulations, 2016.

17, " This Adjudicating authority hereby order moratorium under

Sectlon 13 (1) (a) of the IB code prohlbltlng the following as

referred to in Sectlon 14 of the Code

(i)  the institution of suits or continuation of pending suits or
proceedings against the corporate- debtor including
execution of any judgment, decree or order in any court of

law, tribunal, arbitration panel or other authority;

(i) transferrlng, encumbermg, alienating or disposing of by the

corporate debtor any of its assets or any legal right or

beneficial interest therein:

" (iii) any action' to foreclose, recover or enforce any security
Interest created by the corporate debtor in respect of its
property including any action under the Securitisation and
Reconstruction of Financial Assets and Enforcement of

Security Interest Act, 2002 (54 of 2002);

-.Frl'-.
ple

Chem
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(iv) the _recovery of any property by an owner or lessor where

- . . -
It T . . .
" e d . . - B o, - "'\-'-_"&u o -'\.." L Y L T .
Sl il et Ry il i i il ek - L-fny -
LR A ST . .
- - L .. . . I . - .
E R . . .o .

such property is 0ccupied by or in the possession of the

corporate debtor.

S I rr"*

(@) However, there shall not be termination, suspension
or interrupt’i’é"n of supply of goods and essential

' Services to the corporate debtor.

(b) The order of moratorium is not applicable to the
transactions that may be notified by the Central
‘Government in consultation with any financial sector

‘regulator.

(c) The order of 'moratorium comes into force from the
date of the order, till the completion of Corporate
Insolvency Resolution Process subject to the Proviso

under sub-settion (4) of Section 14.

18. This application stands qggposed of accordingly. No order as to

costs.
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CP NO. (IB) 149/7/NCLT/AHM/2017

. Communicate a copy of“this order to the Petitioner Financial

- Credit, Respondent Corporate Debtor and to the Interim

Insolvency Resolution Professional.

. Ao —""9 .| | F—
.  BIKKI RAVEENDRA BABU
S - - ADJUDICATING AUTHORITY
MEMBER JUDICIAL

Pronounced by me in open court on the 215t day of December, 2017.
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