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- Per Shri Vijay Pratap Singh, Member (J)
o

This application is for amendment of the Company Petition No.
130/2014, Bakul Keshavlal Chandaria —versus- CESC Ltd. which has been

moved on behalf of the Applicant/Respondent company for énd Ashok Kumar
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Mulji Shah being the legal and natural heirs of Late Mulji Rajpur Shah as proper
and necessary parties, in absence of which the issue raised in the Company

Petition No. 130/2014 cannot be properly adjudicated.

In the said applrcatlon the applicant / respondent has stated that the
petitioner's father late Keshavlal Kanji Chandaria, being the first holder and
jointly purchased 20,000 (twenty thousand) Ordinary Stock of Pound 1 each
and 5,000 (five thousand), 6% Cumulative Preference Shares of face value of
Pound one each of Calcutta Electric Supply Corporation Ltd. in 1970 with his

brother-in-law Mr. Mulllji Rajpur Shah.

Pursuant to a scheme of arrangement sanctioned by the Hon'ble
Calcutta High Court in 1978 CESC issued the following shares against the

aforesaid shareholding of both the joint holders:

(1) 33,758 (thirty three thousand seven hundred fifty eight) Equity
Shares of Rs. 10/- each.
(i) 8,439 (eight thousand four hundred thirty nine) — 7.5% Cumulative

Preference Shares. of Re. 10/- each.

Bank of Baroda - London by its letter dated 27" April, 1971 confirmed of

holding the appropriate shares in safe custody for both the joint holders.
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Mr. Sudhir Kumar Mulji Shah, son of late Mulji Rajpur Shah has filed'with
the Company copy of 3 (three) Debit Advice of Bank of Baroda — London in
respect of debit of his father’s then joint account with the Petitioner’s father late
Keshavlal Kanji Chandaria. Mr. Mulji Rajpur Shah by way of his last Will
bequeath all his Aimmovable and movable properties to his widow Mrs. Amritben
Mulji Shah and two sons Mr. Ashok Kumar Mulji Shah and Mr. Sudhir Kumar

Mulji Shah.

The petitioner’s father late Keshavlal Kahji Chandaria, being one of the
joint holder in respect of these shares by his letter dated 4" June, 1980 had
instructed Bank of Baroda — London to register the shareholdings of late Mulji

Rajpur Shah in the name of his 3(three) legal heirs in equal proportion.

The petitioner's father late Keshavlal Kanji Chandaria, being first joint
holder in respect of the aforesaid shares by his another letter dated 21%
December 1981 to Bank of Baroda — London, requested for transfer of 16,879
(sixteen thousand eight hundred seventy nine) Equity Shares of Rs. 10/- each
and 4,219 (four thousand two hundred nineteen), 7.5% Curﬁulative Preferen'ce
Shares of Rs. 10/- each being one halic share of total shares, (Equity and
Preference Shares) of the Respondent company being held by him jointly with

late Mulji Rajpur Shah to legal heirs, Mrs. Amritaben Mulji Shah, Mr. Ashok

~
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Kumar Mulji Shah and Mr. Sudhir Kumar Mulji Shah being the widow and two

sons of late Mulji Rajpur Shah.

The petitioner’s father late Keshavlal Kanji Chandaria through his letter
dated 29" October, 2002 has sent 169 (one hundred sixty nine) certificates of
7.5% Cumulative Preference Shares being held by h.im jointly with late Mulji

Rajpur Shah to the Respondent Company for redemption. These certificates

clearly establish that the shares were registered in their joint names.

It has .bee_n o}bserved from the documents that 16,879 (sixteen thousand
eight hundred seventy nine) Equity Shares of Rs. 10/- each of CESC being
represented by a share certificate other than share certificé'te no. E81.0137‘(E
eight lac ten thousand one hundred thirty seven) was not the assets / property
of Petitioner's father late Keshavlal Kanji Chandaria and by own admission of
Petitibner’s fathér late Keshavlal Kanji Chandaria in his various letters to the
Bank of Baroda — Lpndon, he is deemed to be the owner of only 16,879
(sixteen thousand eight hundred seventy nine) Equity Shares of Rs. 10/- each
being represented by a share cér‘cificate no. E810137 «E . eight lac ten

thousand one hundred thirty seven) and 4,219 (four thousand two hundred

nineteen), 7.5% Cumulative Preference Shares of Rs. 10/- each of CESC. "

QLocpoperst=

= /’/
4

A



C.A. N0.203/2014 in C.P. N0.130/2014
CESC Ltd.

The claim of the Petitioner in respect of 16,879 (sixteen tﬁousand eight
hundred seventy nine) Equity Shares of Rs. 10/- each of CESC being
represented by a share certificate other than share certificate no. E810137 (E-
eight lac ten thousand one hundred thirty seven), éppears to be contrary to the |
action taken by his late father Keshavlal Kanji Chandaria for transfer of same to

the legal heirs of his brother-in-law late Mulji Rajpur Shah. .

The 16,879 Equity Shares of CESC being represented by a share
certificate other than a share certificate no. E810137 was transferred to the
legal and natural heirs of late Mulji Rajpur Shah before the Will of Petitioner's
father late Keshavlal Kanji Chandaria was proved in the Ho‘n’ble High Court of

Kenya at Nairobi on 5" September, 2012.

The information by the Petitioner abouf the Order passed by the Hon'ble -
High Court of Kénya at Nairobi in relation tc grant of Probate of Written Will on
gt May, 2013 has no relevance in the instant case and the same cannot cover
16,879 Equity Shares of Rs. 10/- each of CESC represented by a share
certificate other than share certificate no. E810137. The pe'titioner is not the
rightful owner Of the 16,879 Equity Shares being represented by a share
certificate other than share certificate no. E810137, which was transferred to
the legal and natural heirs of late Mulji Rajpur Shah after complying various

provisions of the Act.
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As vper records‘available with the Respondent Cohnpany, if is alsofour‘ud
that a Power of Attorney was executed by the petitioner's father late Keshavlal
Kanji Chandarie on 22" Janauary, 2010 at Nairobi, Kenya appointing Mr.
Sudhir Kumar Mulji Shah, son of late Mulji Rajpur Shah as his attorney and to
do of execute in his name and on his behalf or otherwise for fhe purpose as
mentioned therin in fespect of 33,758 (thirty three thousand seven hundred fifty
eight) Equity Shares of Rs. ‘10/-.eaeh of CESC having Folio No. ECO9602,
Certificate _Nos. 54344 to 55019, Distinctive ‘Nos. 4161896 to 4195653
Subsequent to execution of Power of Attorney by Petitioner’ father late Keshavﬂl ;
Kanji Chandaria on 22" January, 2010, Mr. Sud.hir Kumar Mulji Shah by his
letter dated 8" February, 2010 forwarded the original of same te the
Respondent Company along with the requisite papers and Demand Draft of Rs.
800/- to CESC to iseue duplicate share certificate in resbect of its total 33,758
Equiiy Shares of Rs. 10 each. Mr. Sudhir Kumar Mulji Shah by his letter dated
27" May 2010 has forwarded the fresh Affidavit, Indemnity and copy of Public
Notice appeared in UK newspaper for issue of 2 (two) duplicate share

certificate each comprising of 16,879 Equity Shares of Rs: 10/- each

The petifioner’s father late Keshavlal Kanji Chandaria executed a'stoek '
Transfer Form on 12" November, 2010 for transfer of 16,879 of Equity Shares

of Rs. 10/- each of CESC in favour of Mr. Sudhir Kumar Mulji Shah & Mr,
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Ashok Kumar Mulji Shah being the legal and natural heirs of late Mulji Rajpur
Shah. The said Stock Transfer Form was duly certified by the Notary Public at

Kenya on 12" November, 2010.

In reply, the petitioner has refuted and disputed all the contentions
raised by the applicant and reiterated the averments made in the petition. It
has also been stated that the parties proposed to be added have not shown any |
interest in the matter énd in any case no party can go beyond records and it is a
matter of recbr’d that shares are still pending i_n the name' of the petitionér's
deceased father and that necessary probate Order has been passed by the
Hon'ble High Courft of Kenya. The applicant company cannot go beyond its
own register of mémbers and whatever are matters of record cannot be undone
by either party and if there is any fraud conducted by either then'such other
party has the liberty to deal with the same in accordance with the law. Further
the Applicant/Respondent has admiﬁed that 16,879 Equity Shares of Rs. 10
each vide Cer_tificate No. E810137 are still in the‘ name of the Petitioner's
deceased father as per their own records and it is also a matter of record that
. necessary probate has been granted. The vpetition.er shall make a formal
application to the Respondent Company for transmission of shares which' it
claims that it has already transferred to another party and upon receiving the
reply thereto necessary. application shall be preferred béfore this Hon'ble

Bench. If the Applicant is at all a neutral party then it will not be prejudiced by
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transmission of the shares from Petitioner's deceased father to the Petitioner,
which is in accordance with the law. The reply of the Respondent cannot
enlarge the scope of the main petiton by making further prayérs. The'
Respondents will not be prejudiced if the prayer in the main Company Petition
is granted. The parties proposed to be added have not shown any inferest in
the matter and in any case no party can go beyond records and that the

Company cannot go beyond its own register of members.

The respondent/applicant in the main Company Petition} no.130/2014 has
filed this C.A. No. 203/2015 for impleading Shri Sudhir Kumar Mulji Shah and
Ashok Kumar Mulji Shah, as the legal representative and natural heirs of late
Shri Mulji Rajpur Shah. The respondent /applicant has filed this application on
the basis that purportéd petition under section 59 of the Companies Act cannot |
be decided in. absence of necessary and proper parties, because any order that
may be passed by this Court may céuse prejudice to non-parties, while
implementing the ‘order by the respondent company. Respondent/applicant
submits that the 'purported petition cannot be decided/ adjudicated without
having considered the averments/settlement of Mr. Sudhir Kufnaf Mulji Shah
and Ashok Kumar Mulji'Shah, being the legal and natural heirs of late Shri Mulji

Rajpur Shah.

C.9 w‘mﬁ“‘*‘



" C.A. N0.203/2014 in C.P. N0.130/2014
CESC Ltd.

In reply to thé above, petitioner of the Company Petition has submitted
that the instéht application cannot be taken on record bécause if has been
signed and filed by the persons who are. not duly authorized. It has also been
submitted that the instant application cannot be taken on record because the
petitioner has filed which is formal in nature. The petitioner/respondent by this
application has failed to explain on which basis he is claiming thé application

which has been signed and filed by the persons who are not duly authorized.

The applicant/respondent has filed Rejoi-nder.in support of the application
wherein the averment of the application has been reiterated. The
applicant/respondent no.1 of the petitioner hés mentioned in Rejoinder that the
alleged dispute in question is between two brother-in-laws i.e. late Shri
Keshavlal Kanji Chandaria and other, petitioner’s father, late Shri Mulji Rajpur
Shah. The petitioner’s féther late Shri Keshavlal Kanji Chandaria along with his
brothef-i_n-law late Mulji Rajpur Shah, has purchased 20,000 Ordinary Stock of
one pound each, (Five thousand 6% Cumulative Preference Shares of face
value of one pound each) of Calcutta Electric Supply Corporation in the .year
1970. Bank of Béroda, London vide its letter dated 27" April, 1971 confirmed to
the petitioner's father late Shri Keshavlal Kanji Chandaria about the receipt of
share certificate ih respect of these shares and holding the same in s‘afe
custody on behalf of him and Mulji Rajpur Shah. The applicant/respondent no.1

has filed copy of letter of Bank of Baroda-London as R-1 with the Rejoinder

-
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affidavit. The applicant has further submitted that Shri Sudhir Kumar Muilji
Shah, son of late Shri Mulji Rajpur Shah has filed with the respohdent company,
cdpy of Debit Advice of Bank of Baroda-London, in respect of debit of his
father's from joint account with the petitioner's father late Keshavlal Kaniji
Chandaria. A copy of aforesaid Debit Advice of Bank of Baroda-London has_
been annexed With the rejoinder affidavit of the respondent company as R-2.
The petitioher’s father late Shri Keshavial Kanji Chandaria, being‘ one of the
joint holders in respect of these shareé by letter dated 4" June, 1980 had
instructed Bank of Baroda-London to register the share holding of late Shri Mulji
Rajpur Shah in the name of three legal heirs in equal proportions along with
copy of Will of late Mulji Rajpur Shah. A copy of the said letter and va copy of the
Will haye been annexed by the respondent company as R-3 and R-4 with the
Rejoinder. Petitioner's father Iéte Shri Keshavlal Kanji Chandaria by a letter
dated 24.09.1980 addressed to Bank of Baroda- London reiterated his
commitments for transfer of 50% of shares of the total shares of the respohdent-
company held by him jointly with late I\/Iulji. Rajpuf Shah, to his legal heirs.
Petitioher’s fafher late Shri Keshavlal Kanji Chandaria by another letter déted
21.09.2081 to Bank of Baroda-London, requested for transfer of 16879 equity
shares of Rs.10 each and 4219 Preference shares of Rs.iO each, being' one
half share of the total shares jointly purchased and held by him with late Shri
“Mulji Rajpur Shah to his legal heirs. Petitioner's father late Shri Keshavlal Kanji

Chandaria had issued Power of Attorney dated 22.01.2010 appointing Shri

‘(‘_ 3 ;W.QSL-—--.



C.A. N0.203/2014 in C.P. N0.130/2014
CESC Ltd.

Sudhir Kumar Mulji Shah and his Attorney for splitting 33758 equity shares of
Rs.10/- each of the respondent company into two duplicate share certificates of
16879 equity shares and to receive the same from CESC Ltd. after splitting up
and also to take stock transfer of 16879 eqUity shares being one half of 33758
equity shares. by respondent company in the joint name 61‘ legal Heirs of late
Shri Mulji Rajpur Shah. The respondent company has mentioned in its
Rejoinder the names of Shri Sudhir Kumar Mulji Shah and Shri Ashok Kumar
Mulji Shah as legal heirs of late Shri Mulji Rajpur Shah, who are holding share
certificates of Rs.10 each of the respondent company on the streﬁgth of Power
of Attorney issued by petitioner’s father late Shri Keshavlal Kanji Chandaria on
22.01.2010. The respondent no.1 company has filed this impleadment
application on the basis that the heirs of late Shri Mulji Rajpur Shah, i.e. Shri
Sudhir Kumar Mulji Shah and Shri Ashoke Kumar Mulji Shah are necessary and
proper parties and the petition cannot be decided effectively without adding

them as parties in the petition.

“In this case, legal heirs of late Shri Mulji Rajpur Shah, Shri Sudhir .Kumar‘
Mulji Shah and Shri Ashok Kumar Mulji Shah are holding the share certificates
in respect of 16879 equity shares of Rs.10 each of the respdndent company on
the strength of Power of Attorney issued by petitioner's father Iaté Shri
Keshavlal Kanji chandaria on 22.01.2010 whether the alleged Power of

Attorney is effective or not, can only be decided at the time of deciding the
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company petlition on the basis of certain documents filed with the applicatibn. It
is clear that Shri Sudhir Kumar Mulji Shah and Shri Ashok Kumar Mulji Shah,
the legal heirs of_vlate Shri Mulji Rajpur Shah are holding thé share certificates in
respevc.t of 16879 equity shares of the respondent company on the strength of
Power of Attorney issued by petitioner's father late Shri Keshavlal Kanji
chandaria dated 22.01.2010. The petitioner has filed Company P.etition
no.130/2014 under section 59 of the Companies Act on the basis of legal heirs
of late Shri Keshavlal Kanji Chandaria and it is also on record that Shri
Keshavlal Kanji Chandaria and Shri Mulji Rajpur Shah have jointly purchésed
the shares. ‘A proper party in whose absence an effective order can be made
but whose presence is necessary for a complete and final decisidn on the
question involved in the proceedings. A necessary party is one without whom,
no order can be made effective. Therefore, it is clear that heirs of late Shri Mulji
Rajpur Shah, Shri Sudhir Kumar Mulji Shah and Shri Ashok Kumar Mulji Shah
are proper and necessary parties and their addition as respdndents in the
petlition are necessary for effective and proper adjudication in the matter.
Therefore, on the basis of records available before us, we are of the view that
without adding Shri Sudhir Kumar Mulji Shah and Shri Ashok Kumar Mulji Shah
as parties in the cas.e, no effective order can be passed and their presence is‘
necessary for completion and final decision on the question involved in-the

~ proceedings. Therefore, application deserves to be allowed and objection of the

respondent petitioner deserves to be rejected. Application in CA No.203/2015 is
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hereby allowed and petitioners of C.P. No.130/2015 are hereby directed to

implead Shri Sudhir Kumar Mulji Shah and Shri Ashok Kumar Mulji Shah as

respondente , / '

<A - S~
(S. Vijayaraghavan) (V.P.Singh)
Hon’ble Member(T) Hon’ble Member(J)

>
Signed on this &~ H‘ day of October, 2016



