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(i The Company was inco orated on 7.12.1998 and after withdrawal of
some of the promoters the com ny is continued with 4 persons -petitioners
and the Respondents. Both the Bloups maintain 50:50 holding in the capital of
the Company. In course of time, the terms between the groups became scrawny
and the petitioners are hurling accusations against the Respondents' group.
The situation has become aggravated with the Respondents’ group inducting
the Respondent No.4 as Addition Director, stated to be without any resolution
of the Board on 11.4.2011; and pn 12.4.2011 the Respondents have allotted
31, 000 shares to their family mémbers without any obtaining authority from
the Board and without offering 50% of the enhanced capital to the Petitioners'
groups. It is alleged, this was| with malafide intention of reducing the
Petitioners’ group to minority.

ight have prevailed on both the groups that
Memorandum of Understanding (MOU) on
r Sri K.M. Mittal to whom the Petitioner Mo,
resignation letter and on the basis of that
oved from the Board and the information
. It 1s alleged that the proceedings of the
Arbitrators were held in a very cagual manner and no minutes were drawn by
them. In pursuance of arbitratibn clause incorporated in the MOU the
Respondent No.2 applied to the High Court for appointment of Arbitrator and
with the consent of both parties, the High Court appointed Shri Justice UK.
Dhaon (Retd) on 10.9.2013. The Petitioner No. 1 also filed a civil suit in
Lucknow questioning the legality and enforceability of the MOU and later both
the Petitioners filed the present Company Petition claiming the relief on the
complaint of acts of oppression and mismanagement by the Respondents’
group.

(ii) However, some wisdom
resulted in their entering into a
10.4.2011 and appointing Arbitra
2 is said to have given his undat
letter, the Petitioner No. 2 was
was filed with ROC on 22.8.201

against the Respondents to substantiate
the grounds urged in the Company Petition are indicated in the forthcoming
paragraphs of the Order, whereve they are relevant. The Respondents flatly
deny every allegation and have take serious objections on the sustainability of
the Petition on the grounds that: (i) The Petitioners have submitted to the
Jurisdiction of Arbitrator and the isputes are already before the Arbitrator
appointed by the High Court even #rior to the filing of this Petition: (ii) that a
civil suit is also pending at the instdnce of the Petitioner No.1 in which almost
all the grounds taken in the Petition are canvassed and this Petition is
therefore affected by sub-judice; and; (i) The grounds alleged in the Petition
said to be acts of oppression and misma_nagemcnr. in fact and in law does not
constitute such acts sufficient to order winding up of the Company.

(i) The major charges levell

(iv) Having heard the extensiy arguments addressed at the bar and after
conscientiously verifying the facts and circumstances present in the case as
per the documents filed by both s s, we adjudicate upon the disputes as
follows:

I.  Question No. 1. Whether th Company Petition is not maintainable
in view of pending Arbitration before Shri Justice U.K. Dhaon (Retd)?

We shall examine the above question from two points of view, namely-
({) What is the effect of MOU; a

(1) What is the impact of const ution of Arbitral Tribunal under Section
11 of the Arbitration and Congj ation Act 1996 on the Company Petition?




(i} There is no dispute abot the execution of the MOU between the twio
groups. The said document is page 31 of the Respondents’ Reply paper
Book. In the Petition the Petitibners have admitted at para (19) that the
decision on the appointment of Arbitrator is awaited. The present Petition is
filed on 13.9.2012 before the C ipany Law Board whereas the High Court
appointed the Arbitrator on 10.9.2012 itself as can be seen from the order
placed at page 43 of the Reply.

(1) The contention of the espondents is that in view of the dispuite
already referred to the Arbitrator én 10.9.2012, the present petition which was
subsequently filed is not mainta able. The Petitioners, on the other hand,
contend in favour of maintainab ity of the Petition on two grounds: (1) the
MOU containing the Arbitration Clause is not binding on the Petitioner No. I,
who is not a party to the MOU; afd (2) the Arbitral Tribunal 18 not competent
to order liquidation on the basis of acts of oppression and mismanagement. To
buttress that contention, the Ld Cbunsel for the Petitioner has relied upon the
certain judicial precedents from the CLB which we will refer during course of
our discussion in the forthcoming aragraphs.

(iii) The binding nature of the MOU on the Petitioner No. 1 is concerned,
it is on record that the Petitioner INo.1 has filed a civil suit No. 972 of 2012
before the Civil Judge (Senior Divi lon), Lucknow. (Vide page 71 of Reply). The
Petitioner No. 1 filed that suit against three defendants namely Dr. Harish
Kumar Agarwal, Smt Shubhra Aganwal (the Respondents 2 and 3 herein) and
Sri Suresh Singh Dhapola, the Pefitioner No, 2 in the Company Petition. In
various paragraphs of the plaint,| the Petitioner No. 1 namely, Smt. Hema
Dhapola has averred that she i unaware of the settlement between the
defendants 1 and 2 on one hand ahd the 3r defendant on the other; that the
MOU is not legal as it was not re stered. Most importantly at para 20 of the
plaint, she has made the following averment to impeach the validity of the MOU
dated 10.4.2011,

“that the memorandum of und rstanding dated 10.4.2011 (tenth April
two thousand eleven) was exefuted by the defendant Ne.1 [one) by
playing fraud upon the defendant No. 3 (three) and by adopting and
using undue influence and coerdon upon the defendant no. 3 (three) and
as such the aforesaid memoranfium of understanding has got no legal
sanctity in the eyes of law.”

She has also referred to the a pointment of Mr. R K. Mittal and Dr. K. M.
Singh as arbitrators {(who have su sequently withdrawn by their proceeding
dated 27.5.2012, at page 37 of the Reply) and pleaded further that the MOU is
nullity as it cannot be executed at) the instance only two directors more so
when the subject matter of the me randum of understanding is related with
the private limited company which was having four Directors. The Petitioner’s
case is that they have not agreed to appoint Dr. K. M Singh as second
arbitrator and that change was made in the MOU by the Respondent
unilaterally. However, it seems that such an objection is not raised when they
have reported no objection before he High Court for the appointment of
Arbitrator on the ground that the OU is not enforceable on the ground of
material alteration. The reliefs, she Elaimed in the suit are (i) to declare the
MOU dated 10.4.2011 to be nul nd void and un-enforceable and (ii) a
permanent injunction against the de ndants 1 and 2 from interfering with the
management of the Hospital owned by the Company.




(v] A plain reading of the plaint referred above shows that the Petitioner

No. 2 was seeking the Civil Colirt

Arbitration clause contained thergin.

as a defendant in that suit. That
Petitioners 1 and 2, in terms of
principle of law that those who Are

action can maintain a single p oceeding;
In the plaint and in the company petition,
lidity of MOU and also the Arbitration. The
is a signatory to the MOU never filed a civil suit
questioning the validity and enfo eability of the MOU. On
ing the grounds to impugne the validity of
ken by the Petitioner NO. 2. This indicates
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crefore, the argument that because the
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interest cannot join as petitioner
the petitioners are disputing the
Petitioner No. 2 who

Petitioner NO.1 filed that suit
MOU which ought to have been
that both the Petitioners are hav
incorporated in the MOU and
Petitioner No. 1 is not signatory t
cannot be accepted.

[vi] For examining the effeét
Company Petition, invariably, we

to avoid the MOU and challenging the
She is showing the 27 Petitioner herein

cans, there is adverse interest between the
he pleadings in the plaint. It is well known

having common interest in the cause of
and those who have conflicting

the other hand, the

of MOU on the present dispute in the

1ave to examine the circumstances under

which the parties have entered intd the MOU. The preamble of the MOU reads:

“Both the parties have since décided

each and for this purpose ente

in their meeting held on 24.2.2011

Both the parties have in order
the smooth transition decided
understanding and that both
decided terms and stipulations
hereby agree and accept Shri R
whose decision shall be binding

(vi1) In the MOU the followi
the parties:

1. Petitioners shall take Niry
and the Respondents shall take Ni

to work separately independent of
a mutual understanding to this effect
which is annexed as per Annexure-A

set off any doubts in erder to carry out
enter into this formal memorandum of

parties agree to abide by the mutually

entioned herein under: Both the parties
- Mittal, Retd IAS as the sole arbitrator
n both of us”

are the important terms incorporated by

Social Welfare Organization exclusively
n Hospitals, the company, exclusively

2. The Petitioners and their agsociates shall relinquish and transfer their

enquiry in favour of the Responden
share in the ownership rights in th
Nagar, Haldwani in favour the Petiti

3. Both shall cooperate with ¢
separate identities for their organiz
the name, before final separation or

The un-allotted share applic

Company in the names of 3 persons

and the Respondents shall transfer their
property in the land and building at Hira

ners;

ach other for creating liability and create
Ation and company respectively including
fesigning within a stipulated time.

ation money standing in the Books of

hall be settled by the Petitioners.

4. Both parties after honori g their above mentioned commitments

confirm no other balance due on each

shall also confirm that thereafter
others’ company or organization.

other/their respective institutions and
not have any grievances against each

5. In the event of any failure bf any of the parties in complying of the

terms and conditions contained in T

_ arbitrator.

MOU the matter shall be referred to an
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“l#) As to whether the disputes in a petition properly brought under Sections

397 and 398 read with section 402 of the Companies Act, 1956 can be referred

to arbitration, the answer ig no, subject to the caveat that I have noted

regarding & mala fide, vexatiolis or oppressive petition and one that is merely

‘dressing up’ to avoid an arbitration clause”

{xit) In the second reported
that during pendency of Petitio
passed by the arbitrator as decre
court for setting it aside at th
provisions of the Arbitration Act,
and sought for stay of proceeding
High Court in the Company Petiti
ignored as the company dispute is

ecision, it is clear from the facts of the case
m the Civil Court for making the award
and when a petition was also pending in the
instance of opposite parties, under the
940, the other group filed Company Petition
in the civil court. It was argued before the
n that even if there is award that has to be
ot arbitrable. The High Court held that:

It is abundantly clear that me
or arbitration proceeding or
jurisdiction under sec. 397 an
hand, courts have gone to the
form the subject matter of a
be subject matter of arbitrati
such as conferred on the court,

ly because there is an arbitration clause
or that matter an award, the Court's
398 cannot stand fettered. On the other
ength to hold that the matter which can
ition under sections 397 and 398 cannot
» for an arbitrator can have no powers
uch as sec. 402 of the Companies Act...”

That is, in the first tase, mdtter was sought to be referred to Arbitrator
and in the second case, Arbitrators’ award was delivered and pending in the
Civil Court for being declared as detree of court, In Booz Allen and Hamilton Inc
vs. SBI Home Finance Limited an Others?, the Supreme Court while dealing
with an application under Sec. 8 of the Arbitration and Conciliation Act, 1996
laid down certain test to refer the ispute pending in civil court to arbitration,
Those tests include whether the rellefs sought in the suit are those that can be
adjudicated and granted in arbitrat Ti;

In Haryana Telecom Ltd v4. Steriite Industries 4it is laid down an
arbitrator has no jurisdiction to order winding up of a company, in spite an
agreement between the parties, It i important to note that both the decisions
of the Supreme Court arise in a petition under Sec. 8 of the Act, 1996,

[xiii) The above legal positidh makes it clear that Arbitrator has no
Jurisdiction to decide a company digpute and pass an award for winding up of
a civil suit is pending cannot refer the
parties to Arbitration under Sec, |8 of the Act, 1996 in the light of any
agreement for arbitration. The Bambay High Court in Manvendra Chitins
(Supra) was dealing with a case under Arbitration Act, 1940 where under, the
Arbitrator has no power to decidelhis own jurisdiction. But the Act, 1998
provides such power in the Arbitratdr to rule on his jurisdiction. Section 16 of
the said Act reads:

Section 16 - Competence of arbitral tribunal to rule on its jurisdiction: (1)
The arbitral tribunal may rule on jits own jurisdiction, including ruling on
any objections with respect to the existence or validity of the arbitration
agreement, and for that purpose,--

(a) An arbitration clauge which forms part of a contract shall
be treated as an agreement independent of the other terms of

the contract; and o

r—

*(2011) 5 5CC 532
/3_ 1¢1999) 5 SCC 688




It is pertinent to note |that all the acts of oppression and/or
mismanagement complained by the Petitioners are almost pertaining to the
period earlier to MOU; and to thoke events occurred after one or the party had
failed to observe their respective chmmitments incorporated in the MOU.

(viii) On 27.5.2012, the Arbitrators appointed in the MOU Sr R.K. Mittal
and Dr. K. M. Singh, while withd awing from the Arbitration has mentioned in
their proceedings that in spite of several meetings held by them and last
meeting being on 9.4.2012, the Petitioner No. 1 has raised certain new points
changing the terms of MOU. It is also mentioned in the proceedings that Dr.
H.K. Agarwal (Respondents’ group) raised proposal for appointment of a 3r
arbitrator. In those circumstances, the learned arbitrators expressed their
inability to deal with the proceedihgs and withdrew from the Arbitrators. This
has led to the Respondents apprgaching the High Court under Sec 11 of the
Arbitration and Conciliation Act for appointment of Arbitrator, It was ordered
on 10.9.2012 as earlier said anfl this Petition is filed before the CLE on
13.9.2012.

(ix) A reference to the above material would disclose that all the
complaints made against each othdr were compounded and merged in the MOU
and only in case the commitment$ are not honoured, reference of dispute to
the Arbitrator has occasioned. The elore, the cause of action for the Petitioners
to file a Petition under Sections 397 and 398 of the Act was not available after
the MOU and after the dispute was referred to the Arbitratar appointed by the
High Court. It is not in dispute that the proceedings before the Ld. Arbitrator
are pending. In the light of the abéve circumstances, even without referring o
various acts of oppression and mismanagement alleged by the Petitioners in
the Company Petition, we conclude that those acts will not enable the
Petitioners to complain after the MOU dated 1010.4.2011.

(%) So far as the validity or enforceability of MOU on the ground of
coercion, undue influence ete as pleaded by the Petitioner No. 1 in the civil suit
is concerned, those guestions cannet be agitated before this Tribunal, as those
issues are sub-judice before a co petent civil court. Till the Civil Court set
aside or declare the MOU as void, the parties are bound by the terms of it. It is
brought to our notice during course of hearing that the Civil Suit was
dismissed and in the written g iments, the Petitioners mentioned that an
application to restore the suit is peé ding in the Civil Court. That means, the
Petitioners are prosecuting the civil $uit even now and the MOU is still in force.

(xi) We now divert to the 2n facet of our discussion i.e. whether the
Petitioners can maintain this Pgtition after the Arbitral Tribunal was
constituted. Ld. Counsel for thel Petitioners placed reliance on certain
Judgments of the CLB to sustain his contention that the CP is maintainable
and the Arbitrator has no Jurisdictién to adjudicate upon the disputes falling
under Sections 397 and 398 of the 2 L. The case referred in this regard is

Malhotra!
(i) Manvendra Chitnis vs. Leela Chitnis Studios?

(i} Rakesh Malhotra vs. Rajinder Kumg

In the first case, the Ld. Judge observed: =
ff/\?f"

(2015) 192 CompCas 516 (Bom)
*(1985) 58 CC 113




(b} A decision by the arbi
void shall not entail ipso ju

(2) A plea that the arbitral t
raised not later than the s
however, a party shall not be
because that he has appointe
arbitrator,

(3) A plea that the arbitral trib
shall he raised as soon as the
authority is raised during the

{4) The arbitral tribunal may,
section (2) or sub-section (3),
Justified.

(3] The arbitral tribunal shall

tribunal that the contract is null and
the invalidity of the arbitration clause.

unal does not have jurisdiction shall he

bmission of the statement of defence;
recluded from raising such a plea merely

or participated in the appointment of, an

nal is exceeding the scope of its authority

atter alleged to be beyond the scope of its
bitral proceedings,

n either of the cases referred to in sub-
mit a later plea if it considers the delay

de on a plea referred to in sub-section

(2] or sub-section (3) and, wh}:ri the arbitral tribunal takes a decision

rejecting the plea, continue wi
arbitral award.

(6) A party aggrieved by such
for setting aside such an arbitr

(xiv] Where certain clause
challenged on the grounds of man
an application for appointment
observed: (vide: Sanghi Brothers (i
Limited & anr5)

“Whether the petitioner is entitl
MOU dated 17th July, 2013 is
Therefore, in terms of the arbi
dated 17th July, 2013, the dis
by appointment of an arbitrat
Act. The grounds on which t
appointment of an arbitrator,
under the MOU dated 4th July,
was to be made to the respond
that clause 12 and clause 19 of
materially altered by changing
forged by the respondent No.2

the court in exercise of jurisdicti
Act. These are matters which c
and answered by the said autho

Again, where it was contende
whether the dispute is arbitrable o
MSP Infrastructure Ltd vs. M.P Road

‘It is not possible to accept this
nothing to warrant the inference
the Tribunal cannot be raised u
does not have power to rule on it

has employved a different phra
phraseclogy is “the subject m
settlement by arbitration.” This
objection to jurisdiction’ as the

* 2015(6)ArbLR100(SC)

;‘r-fﬂamzms SC 710

t the arbitral proceedings and make an

arbitral award may make an application
award in accordance with section 34,

in the MOU between the parties was
ulation and forgery, the Supreme Court in
Arbitrator under Sec. 11 (6) of the Act
orej Pul. Lid vs. Muktinath Airlines Private

d to performance of the terms of the said
© precise dispute between the parties.
tion clause contained in the said MOU
te is liable to be referred to arbitration
under Section 11(6) of the Arbitration
respondent No.l seeks to resist the
amely, that the period contemplated
013 (one month) within which payment
t No.1 by the respondent No.2 is over:
e MOU dated 4th July, 2013 had heen
e period of the power of attorney was
questions that cannot be gone into by
n under Section 11{6) of the Arbitration
be raised before the learned Arbitrator

ty.”

that the Arbitrator has no power to decide
not, the Supreme Court observed in M/s
evelopment Corp. Ltd. Sthat:

submission. In the first place, there is
hat all objections to the jurisdiction of
der Section 16 and that the Tribunal
own jurisdiction, Secondly, Parliament
logy in Clause (b) of Section 34. That
ter of the dispute is not capable of
hrase does not necessarily refer to an
rm is well known. In fact, it refers to a
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situation where the dispute referred for arbitration, by reason of its
subject matter is not capable of settlement by arbitration at all,”

(xv) There is the contention bf the Petiticners that the MOU is vitiated by
fraud, coercion etc. Even though those grounds are not explicitly pointed out in
the Company Petition they are mentioned by the Petitioner No. 1 in the eivil
suit filed by her, which was already referred by us in the above paragraphs. In
this context, the Supreme Court! ruled in Enercon (India} Ltd. & Others vs.
Enercon GMBH & Another? that t questions whether the contract is vitiated
by any such grounds and whether there is a concluded contract for
enforcement etc are also within thd domain of the Arbitrator.

Even if the party resists th
the Contract is void ab initio, that
dispute to Arbitrator, as laid dow
vs. Organising Committee, Commo

petition under Sec. 11 on the ground that
ocs not prevent the Court from referring the
by the Apex Court in Swiss Timing Limited
alth Games 2010, Delhi.®

les evolved by the Supreme Court clearly
decide whether the dispute referred to him
s herein are therefore not precluded from
raising the question of jurisdiction of the Arbitrator in the proceedings before
him. It is not a case where the question is not raised before this Tribunal about
the arbitrability of the issue undet Sec. 8 of the Arbitration and Conciliation
Act; nor was it cases, where the Afbitrator cannot rule on his jurisdiction like
the one arise before the Bembay igh Court in Manvendra Chitins. On the
other hand, it is a case where the igh Court has appointed Arbitrator and the
Arbitration proceedings are pending. The Order of the High Court appointing
the Arbitrator is binding on this Tribunal. Whereas in the decision cited by the
Ld. Counsel for the Petitioner, the| Arbitrator was not appointed by the High
Court but by the Civil Court under| the Arbitration Act, 1940. Therefore, those
decisions are distinguishable. This ibunal, who is bound by the Order of the
High Court, cannet ignore it on! the ground that there is no issue for
arbitration. If we were to hold I e that, it will be commenting upon the
jurisdiction exercised by the High Gourt, which is a Court of Record and also
passing an order in conflict with the order passed by the High Court.

(xvi) The above legal princi
demonstrate that the Arbitrator ca
1s arbitrable or not. The Petition

(xvii) We are therefore repell 1g the contention of the Ld. Counsel for
Petitioner, and hold that when onte the Petitioners have submitted to the
jurisdiction of the Arbitral Tribu . they are precluded from raising the
question of jurisdiction of the Arbitfator on the disputes referred to him before
any other forum and at best, they c4n raise that issue of jurisdiction for ruling
before the Ld. Arbitrator only.

(xviii) Apart from that, we haye another reason also to refuse to accept
the contention of the Petitioners. T petitioners who are complaining certain
acts of the Respondents as acts oppression and mismanagement falling
within the scope of Sections 397 and 398 did not sought relief of winding up in
the Company Petition., Of course, they have to make out a case for an order
under these sections that a case exists for ordering winding up. At any rate,
this petition cannot be treated as a etition for winding up of the Company as
such. Further, all those acts of Oppression and mismanagement are merged in

_-"-f.

" '(2014)58CC 1

/cj/ *2014 6 SCC 677




the MOU and after the MOU is dcted upon by both the parties, they cannot
reopen the same disputes to bring%the action before the Company Tribunal,

In one breath they uha]!engj_‘d the legality and enforceability of the MOU
before the Civil Court; and on the other hand they have submitted to the
Jurisdiction of the Arbitrator giving consent for the appointment of
Arbitrator in the Application under Sec. 11 of the Act, before High Court. It is
not known, whether they have raided the question of jurisdiction under sec. 16
of the Act before the Arbitrator. It |s admitted fact that the result of Arbitration
is awaited. That means, the Petitioners must have participated in the
Arbitration proceedings. The Arbitrator will necessarily decide as to the
performance or nen-performance [of the all or some of the terms of MOU,
including the acts complained of which are merged in the MOU. Even though,
the Arbitrator may not order ‘win ing up’ of the company, it may be recalled,
the MOU itself has provided for scparation of the Company and the NGO
between the parties and division of the assets between both the group which, if
materialized would put an ehd to the stalemate created by the
misunderstandings between them. If that arrangement is materialized, there
cannot be any more acts of uppres*nn and mismanagement as complained.

I Question NO. 2: Whether the acts complained of by the Petitioners
amount to oppression and mismanagement that warrant ordering Winding
up of the Company?

We will extract the acts complained in the Company Petition, which are
said to be oppressive in nature and mounting to mismanagement.

1. Respondent No. 4 was ap)if‘inted by the Board on 11.4.2011 without
notice of meeting served on the Petitioner NO. 2, who was Director;

2.The name of Dr. K.M. Singh! was added as second mediator in the MOU
without consent of the Petitioner No 2

3. In the garb of MOU, the respondents have taken control of the
Company with malafide;

4. The Respondents did not pay the salaries of the Petitioners and forced
to keep them away from day to daylaffairs of the Hospital. Up to 31.8.2012, a
sum of Rs. 32, 63, 193 was due to jn Petitioners towards their salary:

5. During pendency of Co pany Petition also, the conduct of the
Respondents is questionable » parficularly they did not produce records for
inspection, did not allow the Petitichers to inspect the record in the Hospital
premises, in spite of the orders of th Tribunal;

6. During pendency of the QP, the Respondents have conducted the
Board meeting illegally and removed the Petitioner No.1 from the Board,;

7. The Respondents did not dllow the Petitioners to enter the hospital
premises;

8. Siphoned off the funds, by pening a new account in ICICI Bank and
withdrew the funds:

We have thoroughly examinefl the pleadings of both sides and the
relevant documents. At the outset most of the allegations are either prior to or
L
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in pursuance of the MOU and those issues are already raised before the
Arbitrator, in view of the finding recorded on the Question No.1. Further, any
dispute arisen between the parties with reference to performance of duties and
discharge of obligations imposed y the MOU are not regarded as ‘oppression’
with reference to the affairs of the company. They shall be treated as affairs
between the parties interse,

Therefore, we find that the llegations of oppression and mismanagement
made by the Petitioners as above 'will not result in granting a relief of winding
up of the Company and is, they afe not sufficient to pass any order under Sec.
402 of the Act, 1956. Question Na, 2 is answered against the petitioners and in
favour of the Respondents.

IV. Conclusions: In view of the above findings, we record the following

conclusions:

1. The Company Petition is hot maintainable when the disputes between
the parties are already referred |by the High Court under Sec. 11 of the
Arbitration and Conciliation Act, 1896 to the Arbitrator appointing Shri Justice
U.K. Dhaon (Retd) even before filing of this Petition.

nd mismanagement complained of in the
OU which were r S,QE:UCI between the parties,
is entered into znsj%:'acted upon by filing the

2. The acts of oppression
Company Petition are part of the
cannot be reopened after the MO
Company Petition

3. The validity and enforcea
civil Court before whom the Civil
present Company Petition,

ility of the MOU has to be decided by the
it which is filed even earlier to filing of the

d to the Arbitrator are arbitrable or not is
only under Sec. 16 of the Arbitration and
Conciliation Act, 1996;

3. In view of the matter bein
Civil Court, this Tribunal as a rul
the issues and matters covered by
may amount to acts of oppression
ourselves from expressing any vie
issues,

sub-judice before Arbitral Tribunal and the
of judicial discipline, will not inguire into
e MOU, which are incidentally, if proved,
and mismanagement. However, we refrain
or making any observations on the said

6. The acts of oppression |and mismanagement attributed by the
Petitioners to the Respondents are only with reference to the performance of
duties and discharge of obligations imposed by various terms incorporated in
the MOU, arisen between the partigs in their individual capacity without any
reference to the affairs of the Com ny as such and it is not adequate to order
winding up of the Company and thegefore, no order could be passed under Sec.
402 of the Act.

V.  Result: In the result of the findings above, the Company Petition is
dismissed. There shall be no crder a$ to Costs.

Typed by self, corrected and pronounced in open Court this Monday, the 19%

Day of December, 2016
ey Marls

Mr. V.S.R. AVADHANI (JUD. MEMBER]

ﬁQ\,@

Mir. H.P. CHATURVEDI (JUD, MEMBER]
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