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chandra and shri Aiay Chandra. lt is inform€d that Shri sanjav chandra, also a

ioint MD, is not present as he is requned to be preseot in th€ 2G c.s€ before the

Special Sessions Court for facing tri.l. t€arned 5r. Counsel for the respondent

therefore prays for his exemption. He is duly exempted. Let the order sheet of 8th

August confirming the presence of Mr' Sanjay chandra in the sessions coun be

2. rhis Bench is apprised by the learned Senior counsel apPearing for the

resoondents, that due to financial crisis theY are unable to pav back the deposits

OEDER

1. h furtherance of the dir€ctions Siven on 5th AugusL 2015 and pursuant to

the same, two Directors ofthe respondent companY are pres€ntviz. shriRamesh

ofany investor for the time being. Today, as many as 125 applications claiming a

sum of Rs.22,15,95,430 towards deposits made and int€rest payable thereon are

pending before us for consideration. The learned Senior Counsel hat aGUed that

th€ same are not maintainable as the prov8ions of Section 73 ofthe Companies

Act 2013 came into op€rationonlYon being notifi€d on 1.4.2014



3. Since the respondent company hat not taken anv deposits on or after the

cutofi date of 01.04.14 and all the d€posits have been taken prior to the cutoff

date as such these applications u/s 73(4)ofthe Ad cannot be entertaaned bv this

Bench. Learned 5r. Counsel has further.4ued that in such a situation, the onlv

recou.se open to the va.ious depositoE is to pu6u€ their claams before th€ cavil

Courts. lt is pertinent to not€ that the respondents with a view to se€king

extension of time for the very sam€ deporits had approached the erstwhile cL8

under the provisions of section 74(2) of the Companies Act 2013, whi€h wat

dismassed vide order dated 04.07.2016 due to the non-compliance of their own

undertaking giv€n in the affidavh to repayas stated. However, it is now proposed

on behalf of the Respondents, that in order to show their bonafides, they are

ready and willing to deposit the title deeds of 6 properties situated in western

and southem parts of India which are unencumbered and which they have been

trying to sell to meet their fanancial liabilities, even when a sales committee was

in exirtence prior to its disbandang vide orde. dated 04-07.2015. lt i5 submitted

thatthere properties willfetch atthe very least Rs.500crores.

4. We are unable to be persuaded by the arguments of the l€arned Senior

counsel that this Bench is not vested with the iurisdaction to redress the



grievances of the depositors under the Act The qualified r€pon of the

respondef,ts compan/s own

annexed along with .eport of

Accountant for the purpose to

the company and as ordered

sedion 74{2),

statutory auditoB for the year ended 31-3.2015

M/s. Seema Naresh Bansal& Associates, Chanered

agcertain whether anY cash reserve are lyinS with

by CLB in the application filed by the respondent

portEys an alarming picture about the financial

31.03.2015 by the respondent in the repayment of deposits due and pavable as

Unclaimed matur€d deposits not paid.

Payment to be made under Section 74

of the r€spondent companY and the default committ€d a5 on

the said qualified report of the Auditor of the Companv for the

.03.2015 disclos€s that therc is a sum of Rs.724 27 crores {previous

year Rs.771.88 €roret shown as outstanding comprising of advances towads

pur.hase of land, projects pending commencement, advances Paid to joint

venture entities and collaborators. These .mounts have been shown as

Rs.31.84 crores
Rs.152.03 crores

Rs.19.48 c.ores
Rs.407.10crotes

under 1955 Act early rnaturit
t\,latured deposiis not rePaid upto

31.03.2015

outstanding in the previous years as well a.cordinC to the auditors and they had



expressed an opinion that whether all the remainiog outstandins amounts as at

the balance sh€et date are fully recoverable. In the first plac€ whv such a h!8e

amount has been Siven from the coffers of the companv and whv the auditors

feelthe sameto be unrecoverable requires indepth analvsas

6. Again taking into consideration the qualified report, it i5 seen that

investments in subsidiaries to the enent of close Rs.102 38 crores seems to be

dud investment with the tubsidiaies consistentlv showing onlv accumulated

losses over the y€art there being no significant movement in the operations of

the investee companies. lt is to be seen whether these subsidiaries hold anv fixed

assets/immovable properties and whether the same can be realized so that the

inv€stments made in these subsidaaries €ao be used for the benefit of th€

depositors ofth€ holding company whose claimt remains unsatisfied, ifthevare

not otherwise encumbered.

7. Furth€r p€rusal of the report disclos€s that there ar€ large extent of

transactions with related parties, subsidiaries, associates including ove6eas

subsidia.ies, one such beint Unitech Overseas Ltd-, wherein Rs.25030 crores

have been invest€d, which can also Sive fte to leakage of funds from the

company, and takins into consideration the audit objectioos and qualifi€ationt



the same assumes serious connotations and probing coupled with the fad that

the company is handlinS the moneYoflhe publicas it is evident that apart from

the deposit holders who have not been paad despite maturitv or statutory

mandate, debenture hotd€rs have also not been redeemed as evident from the

Board of Dkecto6 report and audit qualificationt or observations. The vear

ending 31.03.2016 can be only worse what with the down turn in real estate as

claimed by the respondent and consequent non-movement of its sto€k in hand of

completed projects ilany, in other words built up area or plots remaining unsold.

8. Provisions as ruggested by the auditor of the company would have

conridelably increased the loss of the comPany which has been pe*ed at a

meady Rs.15.81 crores, which is quite misleadinS as the same should have been,

at the least, going bythe quallfled report ofthe auditor, be to the tune ofcouple

ol another hundreds of croree which would have made a htlge impact on th€

capitaland reseNes of the company thereby reflectingthe tru€ llnancial position

of the company. Th€ report of the statutory auditor of the respondent company

cannot be easily brushed aside as underthe Companies 4ct,2013 a duty it placed

on the statutory auditorto report that the accounts of the company ofwhich he

has audited gives a true and fair view ofthe state ofthe affairs ofthe companyat



the d.te ol mating of the financial statements for the purpose of the

shareholders of the company, of which other stakeholdeu also rely on, which

obviously includ€s the depositors as w€ll or to quality their report, round

othe ise. Further, an onus is cast on the auditors to also follow the accounting

standards Drescribed bv th€ lnstitut€ of Chartered Accountantr of Indi. (lCAl) or

the Ministry of Corporate Affairs, as the case may

indGtes that cedain a.Lountin8 *anda.ds have

be, and where the auditor

not been complied with, it

opinion of a professional cannot b€ considered as th€ final say, but under th€

cannot be brushed aside easilv as onlv

looked into s€riously, as it sounds an

an audit opinion/ and the rcpon to be

alarm bell. We are also aware, that th€

ci.cumstances, the audito. of the company who has had full access to the books

and accounts of the company as stated by them and hence they are at least

presumed to be in the know of the linancial dealings of the company before

issuing the Audit Report.

9. The company going by all the above is in serious jeopardy and it cannot

accept deposits- Further it is also €onceivable that the directors of the company

who have failed to repay the deposits for more than a year may also not be

entitled to be reappointed as dnectou by virtle of Section 164(2) of the



companies Act, 2013 and hence there is every likelihood that the companv is

likely to f.ce a manaSement crisk. This coupled with the fact that close to 95% of

the promoters' stake according to the detalls furnished is pledged, therebv

completely negating their fina ncia I involv€ment.

10. However, since the rerpondents claim that they have no liquidity to meet

the liabilities, the following dkections are being given as interim measu.€s,

specially an vi€w of the apprehensions expressed bY the petitioners that the

amounts have been siphoned off and th€ respondent dircctors may flee the

respondents shallfile by way ofan affidavit:'

a) Deiails of the assets of th€ respondent company, either

U. Takint into considerataon all the above aspects, accordingly, the

enc!mbered or otherwise as on date,

b) Details list ofassets ofthe subsidiarv companier and associatet

as on date along with their latest available audited financial

siatements includrnt that ot offshore ones,



c) Oetails of remuneration Paid to th€ Oirectors individuallv for

the years endinS 31.3.2012, 31.3.2013, 31 3.2014, 31.3 2015,

31.3.2015 along with heads under which it has been paid bv

of the immediate family membe6 of the

whole Time Directors and Managing oirectors, ie. Related

e) The bank statement corroborating pavments of Rs.745 crores

alleged to be made under the Hardship committee

constituted and subsequently disbanded vide orde6 dated

4.7.2016 of NGLT wlth detaik of the depositors and near

address to whom such payments were made to be placed on

0 statement of the total liability as on date to various d€positors

includingthe individual breakuP of deposits accepted between

01.01.2014 to 31.03.2014.



for sale of the six unencumbered prop€rties

MaharashtE, Cochin and TamilNadu and the worth

in terms of the circle r.te.

h) OriginalTitle Deeds ofthese properties be akofiled befor€ this

Bench.

12. as akeady detailed, the respondents petition under sedion 74(2)had been

dkmissed vide order dated 4.7.2016. The matter was th€n referred to the ROC to

take appropriat€ action. Status report with resPect to the adion initiated bv the

ROC rill date be filed with this Bench. The dePosito6 are

their cheques for interest payment have bounced repeatedlv lt was further

oointed out that despite certificatet issued in retpect of TDs, the same has not

been deposated with the Income Tax Authorities which has futth€r increased the

liabilitv and put the investors to greater financial hardship. Tne respondent

Directors were directed to be present in the Court with their pass pons.

Apprehension of the depositors that like many others, theY may escape the

boundaries of this country. Lea..ed counsel fo. the fespondents has filed an

application praying for ercmPtion from depositing thei. passports as this mav

is

tantamount to impounding them. Though we do not agree with the ld Senior

Counsel that such a dke.tion would put fettert on the respondents' freedom,



grantinS them total carte blanche would

repudiated that the families of the resPondent oarectors have alreadv settled

abroad and that the company has invested huge sum of monies to its overseas

parties. In this we are Suided by the various

Increase the deposito.s'

Th€ deoositors have oointed out and it hat not fictlv been

Recovery Tibunals, where monies recove.able by

precedents of the Hon'ble Supreme Court such like matte.s as ako the fact

subsidiaies/ associates/r€lated

in

that Tribunals including Debt

banks ar€ b€in8 adjudicated, the past have directed dep6it of passports of

respondent debtors, lest they flee the country, which action has been upheld bv

theAooellatecourts.wefeelthatthisactionof thedepositors is

13. (eepinS view th€ facts and circumstances of the case, it would be

expedient and justified to dn€ct all the whole time Diredors including the

Managing Dnector of the respondent company to file the photocopies of their

of the banks, what with more than Rs.500 crores is payable, even

admission of th€ respondents.

oassDorts. The Directors shall not leave the country without giving prior

intimation to thir Bench and an order of the Eench recording the same Finally,

we are also aware of the fact that out of the thousands of deDositors sDread

i



acrors India who have d€posit€d their monies, onlv a flaction are before us in

their individual capacities seeking the refud of their individual deposits made

with the respondent company Hence the above directions have becom€

nec€ssary and imperative jn the interest of justlce and this Tribunal .lso reserues,

at a future date to t.eat this action of mofe than one hund.ed depositors, if

nece$ary as an action contemplated under section 245 of the companies Act,

2013 a nd dea I with it accordinSly, subiect of courte if it is within the sphere of its

jurisdiction or as otherwate have the matter placed before the aPpropriate Bench

14. To com€ upforcompliance on 22 8 2016,2.00 p.m

Notice be isrued to RoC. 11"-a
(lna Malhotra,

Member(Judldall

\.1 luu-*n*'^"
(R.varadhsr€jenl

Member (Judlcl.ll

It


