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NATIONAL COMPANY LAW TRIBUNAL: ALLAHABAD 

BENCH 

Company Application No. 217 of 2014 

(In Company Petition No. 115 (ND) of 2014) 

Dated Friday, the 28th  Day of October, 2016 

Quorum: Mr. V.S.R. Avadhani & Mr. H. P. Chaturvedi, 

Members-Judicial 

Between 

Mrs. Sadhna Bagla 	 (Petitioner in CP, non-applicant) 

And 

1) Upper India Cold Storage Limited, 

A company incorporated under the Companies Act, 1913 

Having its Regd office at 55/115, General Ganj, Kanpur Nagar, UP 

2) Sri Ravindra Bagla, 

S/o Satya Narain Bagla, 

Director of Upper India Cold Storage Ltd 

7/50, Tilak Nagar, Kanpur Nagar, UP 

...Applicant 

3)Smt. Manju Bagla, W/o Ravindra Bagla, 

Director of Upper India Cold Storage Ltd 

7/50, Tilak Nagar, Kanpur Nagar 

4) Sri Prashant Bagla S/o Ravindra Bagla, 

Director of Upper India Cold Storage Ltd, 

7/50, Tilak Nagar, Kanpur Nagar 

5) Sri Harsh Vardhan Bagla S/o Ravindra Bagla, 

Director of Upper India Cold Storage Ltd 

7/50, Tilak Nagar, Kanpur Nagar 

6) M/s Bihari Structures Pvt Ltd 

A Company incorporated under the Companies Act, 1956 and 

Having its Regd Office at 84/54, Zareeb Choke, Kanpur Nagar 

Through its Director/Secretary/Authorised Representative Sri Chiranji Lal 
Dubey 

... Respondents in the CP 
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Claim: (a) To dismiss the Company Petition No. 115 (ND) of 2014; and (b) 

Pass any such further order(s)/ which the Tribunal deems fit and proper in the 

facts and circumstances of the case. 

The above Company Application came before us for hearing on 

different dates and finally on 04.10.2016 in the presence of Mr. Nikhil Nayyar, 

Advocate for the non-applicant and Mr. Virendra Ganda, Senior Advocate; 

and Mr. Akshat Kumar (AOR), Ms. Shelly Khanna, Advocates with him for 

the applicant and having heard the arguments and after considering the 

material on record and stood over till day for consideration, we deliver the 

following 

ORDER 

(Per Mr. V.S.R. Avadhani, Member Judicial) 

I. 	The non-applicant is the Petitioner in the Company Petition which is 

filed under Sections 397 and 398 of the Companies Act, 1956 (since 

repealed).The subject Company Application is filed by the Respondent No 1 

in the Company Petition (hereafter be known as 'applicant') with a prayer to 

dismiss the company petition on more than a few grounds namely: 

i) There are serious testamentary disputes with respect to quantum of 

shares claimed by the petitioner in the Company Petition which can only be 

adjudicated by the Civil Court by way of obtaining a succession certificate 

and that the testamentary jurisdiction is not vested in the Company Law 

Tribunal; 

ii) Unless the right of the Petitioner to the shares is declared by competent 

civil court, she would not have locus standi to file the Company Petition 

complaining of oppression and mismanagement, as postulated by sections 397 

and 398 of the Companies Act 1956; 

iii) The Registrar of Companies inquired into the complaint made by the father 

of the petitioner and observed that the shares were held jointly in the name of 

Mr. R. P. Bagla and Mr. H. S. Bagla and dropped the investigation; 

iv) The Petitioner in the CP has filed a suit in Civil Court, Kanpur (0.S. No. 

313 of 2014) substantially with the same prayers made in the CP and this 

would amount to forum-shopping; 

II. The non-applicant in this Application who is the petitioner in the CP 

filed a detailed counter contending inter alia that, the CP is a composite 

petition for Rectification of Register of Members as well as oppression and 

mismanagement is maintainable in the Tribunal only because those reliefs 

cannot be granted by a civil court; that, the Respondents 1 to 5 have 

deliberately refused to transfer 40497 shares of Late Rameshwar Prasad 

Bagla, the grandfather of the petitioner and therefore, the legal representatives 

of deceased share holder are entitled to maintain a petition in the Tribunal if 

their names are not recorded in the Register of Members; that, there are no 

testamentary disputes to be decided by the Civil Court and that the 

11/1^-1 
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respondents are raising those issues with regard to succession of the petitioner 

for the first time in the present application; that, it is not a case of 'forum 

shopping' as alleged because, the scope of proceedings pending before the 

civil court and before this Tribunal are unalike, viz., the issue in the civil court 

is relating to sale of immovable property of the Company in Municipal No. 

117/SN/1, Sarvodaya Nagar, Kanpur transacted by the Respondent No. 2 on 

the basis of certain forged and fabricated documents, on 11.10.2013 and the 

reliefs claimed in the CP are relating to oppression, mismanagement and for 

rectification of Register of Members. Another plea of an applicant is that non-

applicant has no locus standi to file Company Petition. 

III. A rejoinder was filed by the applicant, reiterating the same pleas. An 

additional affidavit was filed by the non-applicant during course of arguments 

in the application along with two documents namely, (i) copy of the receipt 

dated 1.3.2014 by means of which the application of the petitioner seeking 

transmission of shares in her name was sent to the Respondents; and (ii) a 

copy of the affidavit filed in Original Suit No. 585 of 2002 by the Respondents 

along with the orders of the Income Tax authorities. Since both these 

documents are pertaining to the period earlier to filing of the Company 

Petition and they are already in the knowledge of the Company Petitioner-the 

non-applicant, without proper explanation as to why those documents were 

not filed along with or subsequent to filing of CP, we are not inclined to 

receive those documents and additional affidavit of the Company Petitioner 

when arguments were partly heard in the application. We are giving reasons 

as to why we are not considering the additional affidavit with documents, filed 

by the non-applicant during course of arguments. 

The said affidavit is in the nature of additional pleading. As seen from 

para 16 of the said affidavit, the non-applicant prayed the tribunal 'to allow 

the instant company petition and reject the preliminary objections taken by 

the respondents' in the light of the facts and circumstances set out in the 

affidavit. 

Rule 41 of. the NCLT Rules 2016 deals with filing of reply and other 

documents by the Respondents; and Rule 42 envisages filing of rejoinder by 

the petitioner. The Rules did not contemplate any 'additional pleadings' after 

Rule 42, except where the Bench calls for further information or evidence 

under Rule 43. Rule 55 of the Rules is important and it reads thus: 

Rule 55: Pleadings before the Tribunal: No pleadings, 

subsequent to the reply, shall be presented except by the leave of 

the Tribunal upon such terms as the Tribunal may think fit. 

Further, Rule 39 postulates production of Evidence by Affidavit and 

this Rule comes into play when the Tribunal directs the parties to give 

evidence, if any. The non-applicant did not seek leave of the Tribunal to 

receive the affidavit which is perceptibly in the nature of pleadings. Certain 

documents are referred to in that affidavit, but there is no prayer therein that 

documents may be received as evidence as envisaged by Rule 39. On the other 
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hand, the title of the application with which the affidavit is filed is shown to 

have been filed under Regulation 44 of the Company Law Board Regulations, 

1991 'for urgent directions'. But no 'urgent directions' are prayed for in the 

affidavit. Apart from all these shortfalls, there is no reason given as to why 

such affidavit is filed belatedly. 

IV. So far as the merits of the application to dismiss the Company Petition 

are concerned, it is gainful to make reference to the genesis of the dispute as 

cull out in the Company Petition. 

The first Respondent Company "Upper India Cold Storage Ltd" is a 

family owned company. The family lineage is also important for reference. 

Deena Nath Bagla is common ancestor and is the father ofRameshwar Prasad 

Bagla and Hari Shankar Bagla. RP Bagla died in 1975 leaving behind him 

his widow Rukmini Devi who also died in the year 2000. Hari Shanker Bagla 

died in the year 1959 and his grandson is Respondent No. 2; and, Respondents 

4 and 5 are sons, whereas Respondent No. 3 is the wife of Respondent No. 2. 

To this extent, facts are not in dispute. The major disputed fact is Mr. 

Bhagwati Prasad Bagla claims to be the adopted son of R.P. Bagla and 

Rukmini Devi and he is no other than the natural son of H S. Bagla; whereas 

other son of HS Bagla is S. N. Bagla who is the father of Respondent No. 2. 

The non applicant - Company Petitioner Smt. Sadhna Bagla is the daughter of 

Bhagwati Prasad Bagla. The genealogy is shown below for convenient 

reference: 

Deena Nath Bagla 
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According to the claim of the company petitioner, RP Bagla was having 

40497 shares representing 88.5% of the total share capital in the company 

which was incorporated on 15.04.1948 and besides that Bhagwati Prasad 

Bagla owns another 500 shares. BP Bagla is claiming the 40497 shares held 

by RP Bagla, by inheritance. In the year 2000 the Respondent No. 2 is said to 

have manipulated the members' Register and attempted to sell the Company's 

property but the same was averted by BP Bagla. However, it is alleged in the 

Company Petition that in the Annual Return dated 29.09.2001, the 40497 

shares was shown to have been held jointly by RP Bagla and HS Bagla and 

this was done by Respondent No. 2 to grab at the property of the Company. 

Ultimately, it is alleged, the Respondent No. 2 has sold the property to 

Respondent No. 3 on 11.10.2013. Thus, the Company Petitioner made the 

following grounds to substantiate her plea of oppression and mis-management 

of the company by the Respondent No. 2. 

i) Taking over of 88.5% of shares belonging to RP Bagla which are belonging 

to RP Bagla which have to be devolved upon his heirs, namely BP Bagla and 

after his death, upon the Petitioner; 

ii) Manipulation of records to show 40497 shares showing them to have been 

jointly held by RP Bagla with HS Bagla, in the year 2001; 

iii) Denial of transfer of share of RP Bagla to the father of petitioner (B.P. 

Bagla) and after him, to the petitioner; and, 

iv) Sale of property in Municipal No. 117/SN/1, Sarvodaya Nagar, Kanpur 

by the Respondent No. 2; 

The Respondents in the CP who are applicants herein have not filed 

their reply in the Company Petition; but, on the other hand, filed the 

application taking the preliminary objections against the maintainability of the 

Petition on the grounds mentioned in the above paragraphs of the order. 

V. Points for Consideration: Keeping in view the claims made in the 

Company Application and the pleadings in the Company Petition, the 

following points appear to be germane for decision in the application. 

1. Whether the Company Petition is not maintainable in view of the 

pendency of Original Suit No.313 of 2014 on the file of Civil Judge (Sr. 

Division), Kanpur and also because of the complex issues involved in 

the matter? 

2. Whether the Petitioner has no locus standi to maintain the petition 

under Sections 397 and 398 of the Companies Act, 1956? 

3. If so, what would be consequential order to be passed in the Company 

Petition? 

VI. Point No. 1: The questions covered by this point are directly attacking 

the jurisdiction of this Tribunal. It is twofold. One, because of the pendency 

of suit in relation to the sale transaction and two, because the intricate 
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questions involved in the matter, the civil court alone is competent to 

adjudicate upon those issues and not the Tribunal which is empowered to 

decide the disputes in a summary enquiry. 

There is no denial of the fact that a civil suit filed by the Company 

Petitioner is pending in the civil court at Kanpur. The copy of the plaint in OS 

313 of 2014 is available as Annexure P-17. The argument of the applicant is 

bi-fold; (i) that the reliefs claimed in that suit are substantially the same as 

claimed before the Tribunal and therefore, the CP is not maintainable as it 

amounts to 'forum shopping' and the reliefs claimed are based on a question 

which has to be adjudicated by the Civil Court only and on such adjudication 

of Petitioner's rights, then only, she has to approach the Tribunal; (ii) that the 

petitioner has no locus standi, because her name is not shown in the Register 

of Members so far, since her right to the shares by inheritance is still in 

question. 

It has been the argument of the applicant, the Suit OS 313 of 2014 is 

based on the same cause of action (vide: para 9 of the application), and that 

the issues between the parties which are pending adjudication before the civil 

court are the same and similar or substantially same or similar to that of the 

issues raised in the Company petition (Vide Para 8 of the application). We 

will first address to this question. 

The reliefs in the civil suit, claimed by the Company Petitioner herein 

as the plaintiff are: 

A) A decree of declaration that the instrument of sale dated 11.10.2013 

is void and unenforceable; 

B) Prohibitory Perpetual injunction restraining the defendant No. 1 (the 

vendee of the property) from further alienating, or making 

constructions etc. over the property; 

C) Prohibitory injunction restraining the defendants 2 and 3 

(Respondents No. 2 and 1 in the CP respectively) from utilizing the sale 

proceeds of the property except keeping it in the Fixed Deposit of a 

Nationalized Bank; 

Para 17 of the plaint contains the cause of action which reads that it 

arose when the fraudulent deed was executed and subsequently on various 

dates when the defendants have refused to accede to the request of the 

plaintiff. The 'cause of action' mentioned in para 17 is not the singular cause 

giving right to the plaintiff to file the suit and for that purpose the bundle of 

facts pleaded in the entire plaint have to be examined to find out what is the 

substantial cause that compelled the plaintiff to file the suit, to obtain the 

relief. What is a 'cause of action' is no more res-integra. In Om Prakash 

Srivastava case Supreme Court said-1  

1  Om Prakash Srivastava vs. Union of India & Anr (2006) 6 SCC 207 	"4" 
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"The expression "cause of action" has acquired a judicially 

settled meaning. In the restricted sense "cause of action" means 

the circumstances forming the infraction of the right or the 

immediate occasion for the reaction." 

In the wider sense, it means the necessary conditions for the 

maintenance of the suit, including not only the infraction of the right, but also 

the infraction coupled with the right itself. Compendiously, as noted above, 

the expression means every fact, which it would be necessary for the plaintiff 

to prove, if traversed, in order to support his right to the judgment of the Court. 

In that sense, in the words of Supreme Court as expressed in Kusum Ingots & 

Alloys Ltd 2  a cause of action implies a 'right to sue'. 

In nut-shell, 'cause of action' embraces every fact, which if traversed, 

it would be necessary for the plaintiff to prove in order to sustain his right to 

a judgment of the Court. It is a bundle of facts, which taken with the law 

applicable to them, gives the plaintiff a right to claim relief against the 

defendant. It must include some act done by the defendant since in the absence 

of such an act no cause of action would possibly accrue or would arise. When 

one comprehends the cause of action in that sense, it invariably connotes, both 

the 'right to sue' and 'cause of action' are the same and the 'cause of action' 

is synonymous with the 'right to sue'. 

In the back ground of the above analysis, it becomes necessary to find 

whether the cause of action for filing the civil suit and the present Company 

Petition are substantially the same. With that purpose behind, we have 

carefully examined the plaint in the suit. To challenge the validity of sale of 

property by the Respondent No. 2-the applicant, the plaintiff in the suit (non-

applicant) made the following averments in the plaint. 

A number of 40497 shares representing 88.5.% belong to her father and 

grandfather (para 2); The father of Respondent No. 2 never held any share in 

the company (para 3); Petitioner's grandfather died in 1975 leaving behind 

him his wife Rukmani Devi and only son BP Bagla as his legal heirs and that 

Rukmini Devi relinquished her rights in favour of BP Bagla and so the 

plaintiff's father BP Bagla became owner of entire shares held by RP Bagla 

(Para 4); shares of RP Bagla could not be transmitted to BP Bagla as the 

Company became inoperative (Para 5); In the year 2000, the Defendant No. 2 

fabricated Register of Members showing the shares in the joint names of HS 

Bagla and RP Bagla, fraudulently (para 6); Plaintiff's father BP Bagla who 

was the only legal heir of RP Bagla made request of Defendant No 2 to 

complete the process of transmission of shares in his name but the defendant 

No 2 avoided it on one pretext or the other (Para 7); Defendant No. 2 has 

fabricated various documents regarding meetings of the company and annual 

returns etc.(para 8) 

The above averments in the plaint are part of cause of action, as they 

are material facts which give the plaintiff (Company petitioner lirein) a right 

2Kusum Ingots & Alloys Ltd vs. Union of India (2004) 6 SCC 254 
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to sue though the relief however is limited to declaration as to void nature of 

the sale of company property. The fact remains is the non-transfer of shares 

from R.P. Bagla to B.P. Bagla, and showing of 40497 shares in the joint 

names of RP Bagla and HS Bagla, of course, 'fraudulently' by 'manipulation' 

of the Register of Members which are the core of the allegation common both 

in the Suit and the present Company Petition. Unless the Civil Court in a 

properly constituted suit records a finding positively in favour of the plaintiff 

on those questions, that there was fraud and manipulation of Members' 

Register and that shares of RP Bagla are not transferred to BP Bagla for 

legally unsustainable reasons, the Court cannot give a declaration that the sale 

of property of the Company by the Second Respondent herein (Defendant No. 

3 in the civil suit) is void and unenforceable. 

In other words, the right to sue and to obtain the relief in the civil suit 

is based on the finding about the refusal of the defendant to transfer the shares 

in favour of the father of the plaintiff and also on the question whether any 

fraud is played by the applicant in showing the disputed shares in the name of 

HS Bagla also jointly with RP Bagla in order to dilute the share holding of the 

non applicant's family to gain majority to manage the company and to sell the 

property which is the subject matter of the suit. 

Then what are main reliefs claimed in the present Company Petition 

may be seen. They are (1) Rectification of the Register of Members of the 

Company and to direct the Respondents 1 and 2 to transmit the 40497 shares 

of RP Bagla to BP Bagla and thereafter to the Petitioner; (2) Rectification of 

the Register of member to transmit 500 shares of BP Bagla to the petitioner; 

(3) To set aside the returns of allotment as on 31.3.199 and all allotment of 

shares in the subsequent years made illegally; (4) declare that the respondents 

are guilty of oppression and mismanagement; (5) Injunction against the 

respondents from altering the shareholding pattern (6) to direct the 

respondents 2 to 6 to restore the property Municipal No. 117/SN/1, Kanpur or 

in the alternative direct resale of the property , (7) to direct the respondent no. 

2 to deposit the sale consideration of 4.16 crores etc. There are certain other 

ancillary reliefs also claimed. 

All the above core reliefs are linked to non-transmission of 40497 

shares from RP Bagla to BP Bagla and then to the non-applicant vis-à-vis 

manipulation of Members' Register. All other reliefs which are claimed in the 

Company Petition are in one way or the other allied to the above two major 

issues only. Therefore, the strenuous argument of Mr. Nikhil Nayyar, the 

learned Counsel for the Company Petitioner-non applicant, that the reliefs 

claimed in both the proceedings are different, is not sustainable. We find that 

the issues involved in the Civil Suit and the issues involved in the Company 

Petition are substantially the same. 

VII. The other argument of Mr. Nikhil Nayyar is that the reliefs claimed in 

the Company Petition like oppression, mismanagement and rectification of 

Register etc are exclusively within the domain of the Company Law Tribunal 
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and the Civil Court cannot have competence to adjudicate and award them 

and therefore, pendency of suit in civil court cannot have any overlapping 

effect on the sustainability of the Company Petition. His argument though 

impressive, seems lacking logic. As we have already observed above, the 

causes of action for the suit and Company Petition are substantially the same. 

The reliefs on the basis of oppression, mis-management and for rectification 

of Register of Members shall be granted only on proof of facts alleged by the 

non-applicant, like fraud, misrepresentation, manipulation of records etc. 

These complicated issues of fact cannot be decided by the Tribunal and it is 

within the province of the Civil Court only. Whether or not the non-

applicant's father Mr. BP Bagla is the adopted son of RP Bagla is not the 

question before us; even had there been any such question, we are sure, it is 

beyond our jurisdiction to hold about the status of BP Bagla to inherit the 

shares of RP Bagla and that question also will fall within the power of Civil 

Court only. 

To support our view, we are feeling appropriate to quote relevant excerpt from 

the Ammonia case3- 

"Field or peripheral jurisdiction of the Company Court 

under it would be what comes under rectification, not projected 

claims under the garb of rectification. So far exercising of power 

for rectification within its field there could be no doubt the court 

as referred under sec. 155 read with Section 2 (11) and Section 

10, it is the Company Court alone which has exclusive 

jurisdiction....But this does not mean by interpreting such 'court'  

having exclusive jurisdiction to include within it what is not 

covered under it, merely because it is cloaked under the 

nomenclature 'rectification' does not mean the court cannot see 

the substance after removing the cloak." (Vide para 27 of the 

report) (Emphasis by us) 

The Court examined what is 'rectification' for that purpose in para 28 

of the report as follows: 

"Question for scrutiny before us is the peripheral field within 

which the court could exercise its jurisdiction for rectification. 

As aforesaid, the very word 'rectification' connotes something 

what ought to have been done but by error not done and what 

ought not to have been done was done requiring correction. 

Rectification in other words is the failure on the part of the 

company to comply with the directions under the Act. To show 

this error, the burden is on the applicant and to this extent any 

matter or dispute between persons raised is such court it may 

generally decide any matter which is necessary or expedient to 

decide in connection with the rectification." 

After explaining the scope of Sec. 155 (corresponding to sec. 111 

of the Act before its amendment by Act 31 of 1988), the Supreme Court 

3  Ammonia Supplies Corpn (P) Ltd vs Modern Plastic containers (P) Ltd (1998) 7 SVIly 
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further proceeded to observe about the jurisdictional aspect of Civil 

Court vis-à-vis the Tribunal in the following words: 

"...It cannot be doubted that in spite of exclusiveness to decide 

all matters pertaining to the rectification it has to act within the 

said four corners and adjudication of such matters cannot be 

doubted to be summary in nature. So, whenever a question is 

raised the court has to adjudicate on the facts and circumstances 

of each case. If it truly is rectification, all matters raised in that 

connection should be decided by the Court under sec. 155 and if 

it finds adjudication of any matter not falling under it, it may 

direct a party to get his right adjudicated by a civil court. Unless 

jurisdiction is expressly or implicitly barred under a statute, for 

violation or redress of any such right the civil court would have 

jurisdiction."(Vide para 31 of the Report) 

Keeping in view the law laid down in Ammonia case (supra) the 

disputed facts before us oblige us to hold that they are beyond the exclusivity 

of the jurisdiction of the Tribunal under Sec. 111 for ordering rectification of 

Register of Members, and the non applicant has remedy in civil court to get 

adjudicated upon those issues. 

As a result, we hold that the reliefs (ix), (x), (xi) relating to sale of 

immovable property of the Company by the Respondent No. 2 in the CP 

(applicant herein) cannot be granted by this Tribunal as they are subjudice 

before a competent civil court. Similarly we also hold that the reliefs (i), (ii), 

(iii) relating to Rectification of Members' Register, cannot be adjudicated by 

this Tribunal as the same involves decision on the allegations of fraud, 

manipulation etc attributed to the 2nd  Respondent in relation to the sale 

transaction as well as to the affairs of management of the Company are opaque 

questions of fact which have to be decided by the Civil Court only and not by 

this Tribunal in a summary enquiry. Other reliefs are either ancillary or 

consequential to the reliefs stated above in one way or the other. 

VIII. Point No. 2: The locus standi of the petitioner to file the Company 

Petition is the next objection taken by the applicant. The Learned Senior 

Counsel Shri Virendra Ganda, appearing for the applicants, brought to our 

notice certain parts of the company petition to substantiate his contention that 

the suit has relevancy with the issues raised in the Company Petition. Ld. 

Senior Counsel would further argue that unless the entitlement of BP Bagla, 

the father of the Company Petitioner, is declared, shares cannot be transferred 

to him by rectifying the Register of Members; and then only they have to be 

transferred to the Company petitioner and therefore, the company petitioner 

is not a 'member' as on the date of filing the CP and so, she has no locus 
standi. 

In this context, it is necessary to examine the material whether the right 

of the Petitioner's father Mr. B.P. Bagla for 40497 shares held by RP Bagla 

was accepted by the Respondents at any time prior to filing of the Civil Suit 

as also the Company Petition. In the entire body of the Plaint in the suit, 
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nowhere it is mentioned by the Company Petitioner that the Respondents have 

accepted or acknowledged the right of the BP Bagla to get the 40497 shares 

of RP Bagla transferred in his name. 

There is reason to hold that the Respondent No. 2-the applicant had 

never acknowledged the entitlement ofBP Bagla to those shares on the pretext 

of inheritance. 

The non-applicant's father B.P. Bagla, during his life time itself made 

requests to the 211d  Respondent (Applicant in the present CA) to transfer the 

shares pertaining to RP. Bagla, and was also challenging the management by 

the 2" respondent. It may be recalled, the petitioner has averred that in the 

annual return made as on 29.09.2001 itself, the 40497 shares of RP Bagla have 

been wrongly shown to have been held jointly with late HS Bagla. On 

10.05.2004, BP Bagla sent a letter to Respondent No.2 by registered post 

(Annexure P-6) wherein it has been mentioned that- he is having 500 shares 

in his own name in LF No. 45 and another 40497 shares of RP Bagla are 

devolved on him and in total he is having 90% of the total voting power. It 

has not been mentioned in the letter that the 40497 shares acquired by him by 

`devolution' are transferred in his name and no request for affecting such 

transfer is made in that letter. He has questioned the rightness of dilution of 

his capital contribution in illegal manner by fabrication of records in a 

unilateral and unlawful manner. He then demanded for induction of his 

nominee on the Board. 

Thus, the entitlement of RP Bagla to the 40497 number of shares 

exclusively, itself was under challenge even long prior institution of the 

proceedings by the non applicant in the civil court and before the Company 

Law Board-the predecessor of this Tribunal. It is essential to note that RP 

Bagla never approached either the civil court or the CLB seeking reliefs for 

rectification of Register, so also BP Bagla after the shares are 'devolved' on 

him after the death of RP Bagla. However, BP Bagla made a complaint to 

Registrar of Companies, which is not a competent authority to resolve the 

conflict. 

Annexure P-7 dated 21.05.2004 shows that BP Bagla applied for 

transfer of 40497 shares held by RP Bagla to his name. It is important to note, 

at the cost of repetition, that by the date of Annexure P-7, the 40497 shares 

are not in the exclusive holding of RP Bagla but to the knowledge of 

petitioner's father, they were shown as jointly held by RP Bagla and HS 

Bagla in the Register of Members. Again on 01.12.2005 BP Bagla issued a 

reminder for transmission of shares, with reference to P-7 application. As 

there was no response from the 2nd  respondent, BP Bagla made a complaint 

to Registrar of Companies (Annexure P-10) 

A reference to the above documents filed by the petitioner herself 

would cogently lay bare the fact that 40497 shares mutually held by RP Bagla 

and HS Bagla, were not transferred exclusively to the petitioner's father BP 

Bagla during life time. That means, the title of the petitioner's fathv to-those 
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shares was under cloud during his life time itself and therefore, the petitioner 

cannot get any better right than that of her father. In simple words, the 40497 

shares are not virtually available for transfer in toto to BP Bagla. 

The contention of BP Bagla during his life time and also the petitioner 

claiming as legal heir of RP Bagla through his son BP Bagla, is that the 

Respondent No. 2-the applicant herein, has played fraud, manipulated the 

records, diluted the holding of the petitioner's father illegally, and had shown 

the disputed quantum of 40497 shares jointly in the name of HS Bagla 

unlawfully. These are the facts seriously in dispute. And the fact remains that 

the petitioner is not having established right to the 40497 shares till now and 

particularly at the time when she filed the Company Petition. It is in this milieu 

her locus standi to make Company Petition assumes importance. 

IX. For the purpose of deciding the locus standi of the non applicant to file 

the Company Petition, we find it desirable to extract Section 397 and 398of 

the Companies Act, 1956 for instant reference. 

Section 397: Application to Tribunal for relief in cases of 

oppression:(1) Any member of a company who complain that 

the affairs of the company are being conducted in a manner 

prejudicial to public interest or in a manner oppressive to any 

member or members (including any one or more of themselves) 

may apply to the Tribunal for an order under this section, 

provided such members have a right so to apply in virtue of 

section 399. 

(2) If, on any application under sub-section (1), the court is of 

opinion - 

(a) that the company's affairs are being conducted in a manner 

prejudicial to public interest or in a manner oppressive to any 

member or members; and 

(b) that to wind up the company would unfairly prejudice such • 

member or members, but that otherwise the facts would justify 

the making of a winding-up order on the ground that it was just 

and equitable that the company should be wound up, 

-the Tribunal may, with a view to bringing to an end the matters 

complained of, make such order as it thinks fit. 

Section 398: Application to Tribunal for relief in eases of 

mismanagement: (1) Any members of a company who complain 

(a) that the affairs of the company are being conducted in a 

manner prejudicial to public interest or in a manner prejudicial 

to the interests of the company; or 

(b) that a material change not being a change brought about by, 

or in the interests of, any creditors including debenture holders, 

or any class of shareholders, of the company has taken place in 

the management or control of the company, whether by an 
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alteration in its Board of directors, or manager or in the 

ownership of the company's shares, or if it has no share capital, 

in its membership, or in any other manner whatsoever, and that 

by reason of such change, if is likely that the affairs of the 

company will be conducted in a manner prejudicial to public 

interest or in a manner prejudicial to the interests of the company; 

-may apply to the Tribunal for an order under this section, 

provided such members have a right so to apply in virtue of 

section 399. 

(2) If, on any application under sub-section (1), the Tribunal is 

of opinion that the affairs of the company are being conducted as 

aforesaid or that by reason of any material change as aforesaid in 

the management or control of the company, it is likely that the 

affairs of the company will be conducted as aforesaid, the 

Tribunal may, with a view to bringing to an end or preventing 

the matters complained of or apprehended, make such order as it 

thinks fit. 

Sections 397 and 398 have significantly used the word 'any member'. 

Sec. 41 of the Companies Act, 1956 defined the expression 'member' as 

follows: 

Section 41: Definition of "member": (1) The subscribers of the 

memorandum of a company shall be deemed to have agreed to 

become members of the company, and on its registration, shall 

be entered as members in its register of members. 

(2) Every other person who 1  agrees in writing] to become a 

member of a company and whose name is entered in its register 

of members, shall be a member of the company. 

(3) Every person holding equity share capital or company and 

whose name is entered as beneficial owner in the records of the 

depository shall be deemed to be a member of the concerned 

company. 

Admittedly in this case, the petitioner Ms. Sadhna Bagla is not 

`member' of the Company, falling within the expression 'member' under 

sections 397 and 398 of the Act, 1956. She is claiming to be the legal heir of 

RP Bagla but, the entitlement of RP Bagla to the 40497 shares itself was 

obscure; and so far as the disputed 40497 shares are concerned, RP Bagla is 

not shown as exclusive holder of those shares. HS Bagla is also having joint 

right in those shares and rectification of Register of Members was never 

sought for by RP Bagla during his life time by approaching the Company Law 

Board under Sec. 111 of the Act, 1956. Even if BP Bagla (non applicant's 

father) had approached the Company Law Board, he had to assert that the 2nd  

Respondent (applicant) has played fraud, as he has already alleged in the 

letters and the complaint to ROC as referred above. In fact, in the Civil Suit 

pending before Civil Judge, the petitioner raised the contention of 'fraud' as 

major ground to confront validity of sale transaction besides alleging other 

grounds. 
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Therefore, unless 'fraud' alleged by the petitioner is established, there 

cannot be rectification Register of Members in relation to joint holding of 

40497 equity shares standing in the joint names of RP Bagla and HS Bagla. 

Unless that rectification is ordered, BP Bagla cannot get right to those shares 

exclusively, to be inherited by the petitioner. To claim herself as 'member', 

the petitioner shall establish the fraud alleged in the company petition and also 

in the pending civil suit. It is significant to note that the petitioner made 

application to the Company to transfer the 40497 shares and 500 shares 

respectively in her name, on 01.03.2014 (Annexure P-26) stating that other 

heirs of her father BP Bagla have relinquished their rights in those shares in 

her favour. 

X. The learned Counsel Mr. Nayyar for the Petitioner in the CP (non 

applicant) argues that the Petitioner being the legal representative of the 

deceased BP Bagla is entitled to initiate proceedings under Sec. 397 and 398 

as a 'member' and placed reliance upon the judgement of Apex Court in 

World Wide Agencies Pvt. Ltd to prop-up his contention. In that case, facts 

show that the petitioners who were the wife and children of late S. K Desor 

had obtained Letters of Administration under Sec. 290 of the Indian 

Succession Act read with Sec. 273 and also permission from the Reserve Bank 

of India to treat them as 'members' for the purpose of maintaining the petition 

under sections 397 and 398 of the Companies Act, 1956. The Supreme Court 

held that the succession is not kept in abeyance meaning thereby the 

maintainability issue was decided on the basis of letter of administration 

obtained from the competent authority. This distinction of facts was noticed 

by the Company law Board, Mumbai in Santush Mane.5  

In Jai Mahal Hotels case it has been observed that the cases involving 

complex questions of title would fall outside the jurisdiction of Tribunal, 

under sec. 111 (7) of the Companies Act, 1956. However, the Court pointed 

out that the cases where the petitioners is having valid Succession Certificate 

and transfer deed and other documents relating to the shares in their favour, 

the tribunal can entertain the application for rectification of Register, because 

there could be no complex issues involved in those cases. 

In Shri Harsh Malhotra' a Division Bench of Delhi High Court 

referring to the principles settled by Ammonia Supplies Corporation (P) Ltd8  

held that under Sec. 111 of the Companies Act, the company has power to 

refuse registration and the said refusal is appealable and as per sub-section 

(7), the Tribunal may decide the question of title of any person, who comes 

up in appeal against such refusal. But, in a case, similar to the facts in the case 

before the Division Bench, where the appellant gets a declaration from 

World Wide Agencies Pvt. Ltd vs. Margarat T. Desor, AIR 1990 SC 737 

5  Santush Mane vs. Vignahata Builders & Projects (P) Ltd & others (2012) 171 Compcasl (CLB) 
6  Jai Mahal Hotels Private Ltd vs. Devraj Singh and others (2016) 1 Supreme Court Cases 423 

Shri harsh Malhotra vs. Shri Lal Chand Malhotra (Since deceased through Legal Representatives 

Smt. Sudha Vadehra and Ski Rakesh Malhotra) and Bajaj Auto Ltd MANU/DE/2632/2008 

Ammonia Supplies Corporation (P) Ltd vs. Modern Plastic Containers Pvt Ltd (1998) 7 SCC 

105= AIR 1998 SC 3153 
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competent Civil Court that the share transfer deed in question already made 

in favour of the Respondent is forged and fabricated, the appellant has no basis 

to approach the Respondent company to register the disputed shares in his 

favour. The Division Bench proceeded to observe- 

"Therefore, we are of considered opinion, the Appellant cannot 

be relegated to avail of the remedy under sec. 111 of the 

Companies Act, 1956 at this stage and the Appellant is well 

within its right to maintain his civil suit to seek the declaration 

as prayed for by him in the present suit." 

With that finding, the Division Bench set aside the order of trial court 

rejecting the plaint under Order VII Rule 11 of the Code of Civil Procedure. 

It is thus clear from a reading of the above legal proposition, where there are 

many disputed issues to be resolved by the Tribunal before exercising its 

jurisdiction to direct rectification of the Register of Members, those 

complicated issues have to be adjudicated by the Civil Court only and the 

Tribunal cannot decide them in a summary enquiry. The issues of fraud, 

manipulation of Registers, entitlement of shares exclusively by RP Bagla and 

BP Bagla, and the issue whether HS Bagla has no joint share in the disputed 

shares of 40497 and whether the sale of property by Respondent No. 2 is by 

fraudulent means, are the key issues that require full-dressed trial by taking 

oral and documentary evidence which cannot be done by the Tribunal. 

XI. Thus, the petitioner who is not having prima facie title to claim the 

entire quantum of 40497 shares can at best claim to have interest and title to 

500 shares held by her father. We have to examine whether the Petitioner (non 

applicant) satisfies the minimum eligibility criteria prescribed in sec. 399 of 

the Act, 1956. That Section reads as below: 

Section 399 - Right to apply under sections 397 and 398: (1) 

The following members of a company shall have the right to 

apply under section 397 or 398:- 

(a) in the case of a company having a share capital, not less than 

one hundred members of the company or not less than one-tenth 

of the total number of its members, whichever is less or any 

members or members holding not less than one-tenth of the 

issued share capital of the company, provided that the applicant 

or applicants have paid all calls and other sums due on their 

shares; 

(b) in the case of a company not having a share capital, not less 

than one-fifth of the total number of its members. 

(2) For the purposes of sub-section (1), where any share or shares 

are held by two or more persons jointly, they shall be counted 

only as one member. 

(3) Where any members of a company are entitled to make an 

application in virtue of sub-section (1), any one or more of them 

having obtained the consent in writing of the rest, may make the 

application on behalf and for the benefit of all of them. 
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(4) The Central Government may, if in its opinion circumstances 

exist which make it just and equitable so to do, authorise any 

member or members of the company to apply to thet[Tribunal] 

under section 397 or 398, notwithstanding that the requirements 

of clause (a) or clause (b), as the case may be, of sub-section (1) 

are not fulfilled. 

(5) The Central Government may, before authorising any 

member or members as aforesaid, require such member or 

members to give security for such amount as the Central 

Government may deem reasonable, for the payment of any costs 

which theVribunalidealing with the application may order such 

member or members to pay to any other person or persons who 

are parties to the application. 

The Company has the paid up capital of Rs. 9, 15, 000 as mentioned in 

para 2.2 of the Company Petition. It is equal to 91, 500 shares of Rs. 10/ each. 

The Petitioner's holding of 500 shares comes to 0.54% of the total equity i.e. 

less than 1/10th. Such holding does not qualify the petitioner under sec. 399 to 

maintain the Company Petition under sections 397 and 398 of the Act. 

Therefore, point No. 2 is answered against the Company Petitioner and 

in favour of the applicant (2nd  Respondent in CP) to the effect that the non-

applicant-Company Petitioner has no locus standi to institute the Company 

Petition. 

XII. Conclusions: For the aforesaid reasons, we hold that the Petitioner 

(non-applicant) has no locus standi to file the petition under sections 397 and 

398 of the Companies Act. So far as rectification of Members' Register is 

concerned, it involves intricate issues like fraud, manipulation and fabrication 

of records, which have to be adjudicated by Civil Court only and this Tribunal 

in a summary enquiry is not competent to decide those questions. So far as 

cancellation of the sale of property is concerned, already civil suit is pending 

and this Tribunal cannot decide that issue on the principle of subjudice. 

XIII. Point No. 3: In the result, the Company Application No. 217 of 2014 is 

allowed. Consequently, the Company Petition 115 (ND) of 2014 is dismissed. 

However, in view of the relationship between the parties and also in the light 

of the questions involved in the lis, we direct that each party shall bear its 

respective costs of the proceedings. 

Dictated to the Shorthand writer, typed by her, corrected and 

pronounced by us in the open Court this Friday, the 28th  day of October 2016 

V.S.R. AVADHANI, MEMBER-JUDICIAL 

H.P. CHATUR DI, MEMBE 	ICIAL 

Dated 28th  October, 2016 
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