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NATIONAL COMPANY LAW TRIBUNAL, ALLAHABAD BENCH,
ALLAHABAD.

BEFORE NATIONAL COMPANY LAW TRIBUNAL, ALLAHABAD
BENCH, ALLAHABAD.

COMPANY PETITION No. 13/ALD OF 2017

[Under sections 9 of the Insolvericy and Bankraptey Code, 2016]

CORAM: SRI H.P. CHATURVEDI, MEMBER {Judicial)

IN THE MATTER OF

M/s J.R. Agro Iindustries Private Limited --—-  Petitioner
Versus
M/ s Swadisht Qils Private Limited ---  Respondent
AND
In

Company Petition No. 14/ALD/2017

etk

M/s Abhi Agro Industries Private Limited — ---— Petitioner
Versus
M/ s Swadisht Oils Private Limited. --- Respondent
AND
In
Company Petition No. 15/ALD/2017
M/s Jai Lakshmi Solvents Private Limited ---— Petitioner
Versus
M/s 8wadisht Oils Private Limited. @~ -——-—- Respondent
AND
In
Company Petition No. 16/ALD/2017
M/s Archul Foods Private Limited = -—-- Petitioner
Versus
M/s Swadisht Qils Private Limited. @~ --—- Respondent
AND
In
Company Petition No. 17/4LD/2017
M/s Rungta Industries Private Limited @ = =------- Petitioner
Versus
M /s Bwadisht QOils Private Limited. @ ---emm- Respondent
L 1.0

PRESENT: Sri Arvind Kumar Gupta, Ashish Kumar Srivastava,
learned counsel for operational creditors and Sri Shubham Agrawal,
Advocate along wilth Sri Adesh Tandon and Sri Amit Gupta, Practicing
Company Secretary. :



2

ORDER

{Pronounced on 30.05.2017)

The present application bearing Petition No. 13/ALD /2017,
14/ALD/2017, 15/ALD/2017, 16/ALD/2017 and L7/ALD/2017
are filed before this Tribunal by the operational creditors named as
above to initiate corporate insolvency resolution process under the
provision of Insolvency and Bankruptcy Cede, 2016 against a
cotmmon corporate debtor M ,f s. Swadisht il Private Limited,

Kanpur.

As in these applications the alleged defaulter company /
corporate debtor M/s. Swadisht Oil Private Limited is same and
facts of the cases are identical in nature, hence these petitions are

being decided and disposed of by a common order / judgment.

All the operational creditors of these petitions have made a
proposal for an appointment of insolvency resolution professional.
However, operational creditor in C.P. No, 13/ALD /2017 has alone

made a proposal for the name of Sri Marush Gupta, to act as IRP.

The particulars of the operational debts claim/ dues are

described the name of company as helow:

' B No.

Name of the | Case no. Amount of
company i debt du¢ in Rs

J. R. Agro CP No. 50843252/-
Industries 13/ALDf2017
Pt Ltd

Abhi  Agro CP No. 14/ALD/2017 | 2859614/-
Industries
Pwt Ltd

Jai Lakshmi "CP No. 15/ALD/2017 | 2640525/-
| solvente Pt
. Ltd

Archul ' CP No. 16/ALD/2017 2475178/ -
Foods  Pwt :
Lid

Rungta CP No. 17/ALD /2017 1497879 /-
Industries
Pvt Ltd
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It is contended by the petitioners / operational creditors in
such petitions that the corporate debtor M/s. Swadisht Oil Private
Limited dEEpi’EE. admitting of its liability to the extent of above
mentioned has now failed to pay such amount even after a receipt
of the demand notice issued by the operational creditors as per the

provisions of | & B Code.

Facts leading to the filing of the present peiitions are
incorporated in part IV of respective applications and as described
in Para 1-A to 1-T in of respective petitions common grounds those
arc taken by the operational creditors / to move the present [ & B
petition CP No.13/ALD /2017 may be summarised as under and as
specially described there in:

Theet the corparate debtor M/ s, Swadisht (il Pt Lid. despite
admitling the liability of Rs. 5082352/ has failed to pay the said amount
despite a receipt of demand notice as per provision of the I & B Code.
Operational creditor namefy M/s. J. R Agro Industries Put. Lt is tn the
hiisiness of extraction of vegetable ofls from the oil cake / rice bran and
has credited a niche for itself in the market since three decades. The
corporate debtor M/s Swadishi Off Put. Lid. purchased a rice Bran Chl
ferizde) from operational creditor through a broker.

The Rice Bran Oif was supplied by the operational creditor o the
corporate debtor between 13.01.2015 and 02.03.2015 ard it has been
duly received by the corporate debtor. Several invoices were raised in this
regard, otit of which an amount due and payable as on the dote of filing
of the petition is Rs. 5,08,43,252/ respectively. It is alse contended that
as per the communication dated 10.07.2015 received by the corporate
debtor compiry, there was a credit balonee of Rs. 6,15,53,929/74n favour
of the operational creditor J.R. Agro Rs. 6,15,53,095%/-as an 31.03.2015
as per the books of accounts of the operational debior. During the course
of supply some payments were recelved by the operational credifor in
respect of the goods sold and lost payment was made by the corporate
dehtor ta the operational credifor on 30.71.2015 and thereafter no stch
payment was made thus remeaining amount of debt due to the fune of Ks,
5,08,43,232/ -respectively, I is contented that the operationdd credifor
received a furiher communication from the corporate debtor deated
30.11.20G15, wherein, they have been admilted that as per thewr books of
aceonts there is credit balance of Rs. 5,08,43,252/ - in the ledger account
of the operational creditor as on 30.11.2015. That in spite of repedted oral
requests and several wnitten reminders seeking the due amount along
with interest thereon, sent by the operational creditor vide e-mails dated
16.00.2015, 23.01.2016 and 07.02.2016 and lefters dated 16.05.20145,
29.01.2016, 371.03.2016, 17.05.2016 and 31.08.2016, 23.08.2016 and
even perusal of the visits for seiflement of dues only assurances were
given by the corporate debtor and all efforts of the operational creditor
went in vain since no indtictive was taken by the corpordte debtor o
release the said due payment. The operafional creditor recefved
commmmication doted 15.09.2016 from the corporate debtor wherein they
admitted that credht bolance to the fune of Ks. 5 0843,252/- was
standing in their books of accounts as on 31.03.20160 but stated that M.
Dinesh Arora (Ex-Director! of the corporate debtor will personally make
the payments. The operational creditor in response to the qforesaid
communication dated 15.09.2016 from the corporote debtor vide its
commiticatinon letter dated 29.09.2016 vehemently denied any such
transfer of lability from the corporate debtor comparny to Mr. Dinesh
Arora. The broker Mr. Jay Karan Singh vide his communication dated
01.10.2016 alse denfed transfer of any such liabilify from corporate
debtor company to Mr. Dinesh Arora. Subsequerntly, Mr. Iinesh Arord
wide Riz commurication dated 01.10.2016 also denied tronsfer of any
such Hobility from corporate debtor company to Mr. Dinesh Arora,
therefore, the amount of Rs. 5.08,43,252/- stands admitted in law as
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well as in facts. The operational creditor has been haplessly waiting for
clegrance of its outstanding amount to the tune of Rs. 508,423,252/
along with interest and damages which is due and payable since more
than a year. A statutory demand notice dated 18.01.2017 as prescribed
under section 8 of the Insolvency and bankruptcy Code, 2016 was sent
by the operational creditor M/ s. J.R. Agro industries Private Limited fo
the corporate debtor My's. Swadisht Oils Put. Ltd. through speed post at
its registered office as well as at address other than registered office as
appearing on MCA website. As per the speed post tacking report, the
demand notice was received by M/s. Swodisht Gils Pt Lid. on
23.01.2017 at its registered office as well gs of address other than
registered office as oppearing on MCA websife. t is subputted that
neither the paymeni huis been made by M/ s Swadisht Oilz Put. Ltd. nor
pendency of any suit or arbitration proceedings in relation to such dispute
fled before the receipt of the demand notice dated 18.01.2017 has been
intimoted M/ s Swadisht Ofls Put, Ltd. to the operational creditor M/ s. LR,
Agro Industries Pot. Ltd. within 10 days from the date of receipt of the
aforesaid demand notice. & is further submitted that na reply has been
received from the corporate debtor to the notice dated 18.01. 2017 senf by
the petitioner / operational creditor within 10 days from the receipt of the
aforesaid demand notice was given by the corperate debfor to the
operational creditor relating to any dispute with regard to unpaid
operational debt. The instant petition is accordingly, being preferred by
the operational creditor, M/s. J.R. Agro industries Put. Lid. under Section
9 of the Insolvency and Bonkruptey Code, 2016 far imifiating corporate
insolvency resolution process for the corporate debtor, M/ s Swadisht Oils
Put. Ltd. who despite admitting the Hability of Bs. 5,08,43,252/ - failed to
release the said amount in spite of receipt of a demand nofice as per the
provisions of Inselvency and Bankruptoy Code, 2016,

Further the similar grounds as stated above have been
taken by the other petitioners in respective petitions claiming total
amount of Rs 6,02,16,348 which are felt not necessary to be

described herein as to avold repetition.

The petitioners operational creditor have annexed there
with in the respective petitions a copy of the statutory demand
notice along with annexures issued on 18.01.2017 to the corporate
debtor company in a prescribed format under the Rules 3 of the |
& B code, 2016 (Applcation to the adjudication authority Rues.
2016} (hereinafter to be referred as Rules’ and ‘the Codel. In
response to the abovementioned demand notices, the corporate
debtor company sent reply, making denial of claims and raised
dispute {in terms of the provisions of Section 9 of the Code) as to
the said demand notice dated 18.01.2017 for demanding payment
by the operational creditors. The reason shown in such notices for
making denial and raising of dispute, the corporate debtor has
raised following objections and shown reason for refusing
payments stating that it did not receive any statutory demand
notice issued onl&.01,.2017 neither at the regstered office nor at
factory office of the company. The company came to know about
issue of such demand notice only on 22.02.2017 when it received
a copy of the present petitions dated 20.02.2017 filed before this

Bench to initiate corporate Insolvency Process against it. The
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corporate debtor company has further contended that it
vehemently denies the demand notice. The replies given by it may

be summarized as under:-

“ ....3. The mandate of Section 8 {1} of the code read with the
Insolvency ond Bankruptcy (Application o Adjudicating Authority)
Rules, 2016 clearly provides for issuance of demand notice in form 3
only on oceurrence of defaull.

Please refer to out letter dated 15.09.2016 whereby you had
been informed regarding the settlement of claims and Memorandum of
Understanding (MOU} executed with Mr. Dinesh Arorn, then then
Director of the Company. As per said MOU dated 1 9052016, the
Habilities towards sundry creditors amounting Rs. 7,64,78,228/-
including eues of M/s. JR. Agro Industries Pot. Limited of Rs.
5 08 43,252/ -were transferred to Mr. Diresh Arora, the then Director of
the company.

Accordingly, the company has writfen off the abave habidittes
from its book of accounts and necessary disclosures regarding the said
arrangement was alsy made in the Audited Annual financial statement
of the company for the year ended ot 31.03.2016 which is available in
public domain on MCA portal.

The certificate from statutory auditors of the company M/s
Rajiv Mehrota and Associates, Chartered Accountant evidencing the fact
that ne dues are oulstanding for payment te M/s LR, Agro Industries
Put. Lid. s an date.

In the captivned demand notice yourself has given reference to
the said MOU, therefore, it is erystal clear and beyond any daubt that
the said arrangement was very well in your knowledge and usth your
consent. Further affeged denial vide lefter dated 01.10.20116 by Mr.
Dinesh Arora of signing of the said MOU is folse, as he hmself hos
signed the anmeal finagneial statement for the year ended at 31.03 2016
giving effect to the said MOU and making wwite off the sundry creditors
habilfties.

Further we have been impressed upon by Mr. Dinesh Arora
that in dccordance with the said MOU due pogment to respective
creditors his alse been made in the month of Qctober, 2016 where after
you stopped sending e-mails / letfers regarding payment of dues.
Therefore, a captioned demand notice is not oniy false and bad in law
but clearly your attempt to extort money in collusion with Mr. Dinesh
Arora from the company abusing the provisions of the hsolvency and
Bankruptcy Code, 2016,

As you are qware regarding the damage done by Mr. Dinesh
Arora during his assectation with the company, due o which he has
separated as well from the company and the said MOU was executed
reqgarding sundry creditors.” :

During the course of hearing of the present petitions the
corporate debtor was also given an opportunity to file formal
objection / reply to the present petitions. The corporate debtor duly
filed the same on 15.03.2017 aleng with documents annexed
therewith. The corporate debtor took such plea that the present
petitions are gross abuse of process of law and deserves an outright
dismissal with exemplary cost as being vexatious, ill motive and
devoid of merits. Further these petitions are filed with an oblique
and ulterior motive to harass and arm-twist the answering

respondents company at the instance of its Ex-Director one Mr.
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Dinesh Arora. Thus an attempt has been made to misuse the
provisions of the [ & B Code, 2016. The corporate debtor also
pleaded that it is a fully solvent company and having no difficulty
in respect of making payment of legitimate dues to its creditor.
Moreover, the company in past eight months has made payment of
its dues more than of rupees fifty cores towards serving finance
dues and against credit facilities it availed from banks. The
corporate debtor alse made some allegations against its Ex-Director
Mr. Dinesh Arora to conduct the affair of the respondent company,
in a fraudulent manner by creating some bogus liabilities in
coliusion with sundry creditors (herein with petitions) against the
respondents company and thus caused mismanagement for the
benefit of his own entities companies promoted and contrelled by
him. Therefore, thus the corporate debtor raised a doubt about
bonafide conduct of the present petitioners companies and alleged
in collusion with its Ex-Director Mr. Dinesh Arora. The corporate
debtor also pleaded such that this Court cught not to initiate a
proceedings under Section 9 of the [ & B Code, 2016,the petitioners
companies did not come hefore this Tribunal with clean hands.
They are allegedly in collusion and having vested interest with Mr.
Dinesh Arora (the Ex-Directer of respondent company). The
corporate debtor company brought to notice of this Court a
Memorandum of Understanding entered between the parties and
executed on 19.05.2016. Wherein it has been stated that Mr.
Dinesh Arora has agreed in terms of the MOU to bear personally
the liabilities of the respondent company during his management
period towards the sundry creditors. Thus he was knowing fully
that such liabilities including present petitioners did not really
exist, further as per the above referred MOU it has been agreed
between the corporate debtor company and Mr. Dinesh Arera that
the amount if found due and payable and is required to be borne
by Mr, Dinesh Arora alone and not by the present carpoerate debtor
company. The corporate debtor in its reply also alleged that no dues
really do exits to the operational creditors. Because the alleged
dispute between the respondent company and operational creditors
is in collusion with Mr. Dinesh Arora and at his instance only such
bogus liabilities were created in the account of respondent’s
company. Thus a fraud has been played against the corporate

debtor, Hence, the present petition is liable to be rejected on this

ground alone.
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The corporate debtor company has filed its detail reply in
these petition stating that it has taken over the 100% management
and control of the company from Mr. Dinesh Arora and his group
and the company at present is being controlled and managed by
Sri Tilak Raj Sharma known as TRS group, This has frustrated Mr.
Dinesh Arora to encourage / instigate the present petitioners
/sundry creditors to move the these petitions against the company
hence their intention is to act in collusion with and at the instance
of Mr. Dinesh Arora to destroy the respondent company for their
personal gain, As per the corporate debtor the present petitions are
rnothing but evidence of a malafidf: intention and are an abuse the
process of law with ulterior motive to put the operation of
respondent corporate debtor company to halt and to put a pressure
to accede to meets an illegal demand of petitioners as well as of Mr.
Dinesh Arora. Hence such whimsical conduct of petitioners are
harsh and against the interest of the corporate debtor company.
Therefore, the respondent / corporate debtor company reserves its
rights to take appropriate legal recourse against alleged illegal act

of petitioners in collusion with Mr. Dinesh Arora.

In view of the above it may be seen that the corporate debitor
company made efforts to substantiate its stand that there are no
undisputed debts as claimed in the present petitions and the same
are liable to be dismissed with exemplary cost being an abuse of
the proccss of law including the I & B Code, 2016.

The cerporate debtor company in its reply specifically in
paras 8 to 11 [at page 8 to 18) has made efforis to bring to the
notice of this adjudicating authority. Some [acts [those] are
necessary and pre-requisite for adjudication of the present

petitions.

The corporate debtor company made such allegations
against Mr. Dinesh Arcra (the EX-Director) along with his
assoclates (referred to as Dinesh Arora group) and informed its
dispute with Mr. Tilak Raj Sharma, the present Director of the
company. It is further explained that one 8hri Honny Sharma being
ancther Director of the respondent company was not involved in
day to day affair and cperation and management of the respondent
company. He was merely signing seme documents in good faith,
those were required to be signed by a Director as per the provisions

of the company. Thus, as per corporate debtor Mr. Dinesh Arora
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alone was in whole control of company with all operation /
management of the company which includes manufacturing,
purchase, sales, bank operation of the respondent company. He
allegedly misused his power and trust of the company for his
persenal gain. When this came to the notice of another group (TRS
group) about such alleged fraudulent activities in the affair and
mismanagement of the company, and some bogus liabilities were
created in company’s record despite this there was no actual
delivery of gonds made to the company but invoices were prepared
in the name of the company and such supply of gooeds allegedly
transferred by him to some other destination / company controtled
/ owned by Mr. Dinesh Arora for inadequate / nil consideration n
collusion with present petitioners, Thereafter, the respondent
company started inquiring into the affair of company with effect
from 22.02.2016 (hat resulted in the resignation of Mr. Dinesh
Arora from his directorship of the company cn 24.05.2016 and
followed by the reconstitution of the Board of Directors of the
respondent’s company, and new management of Mr. Chetan
Shrama, Mr. Honey Sharma and Mr. Kishan Lal Shrma came into
power to take over control of the company. it has been also
contended that Mr. Dinesh Arora (Ex-Director) has admitted his
misdeed with / mismanagement in the company and agreed to
accept his personal liabilities towards sundry creditors.
Consequently, a Memorandumn of Understanding dated 19.05.2016
was entered into and in follow up thereof of an annual balance
sheet for the vear ended on 31.03.2016 was prepared by giving
effect to such MOU by considering the actual liabilities excluding
alleged hogus liabilities towards sundry creditors such annual
account / balance sheet has been duly signed by Mr, Dinesh Arora
subject to proposed independent audit / investigation of
respondent company through an independent agency. Therefore, it
is contended by corporate debt company that if some operational
debt is found against it then the same is recoverable from Mr.
Dinesh Arora alone or from his owned entities and not from the

corporate debtor (company).

It is also submitted that the corporate debtor raised
substantial dispute on its Hability of making payment of
operational debts which is subjected to a statutery audit and
independent investigation which is being contemplated by the

corporate debtor company. Therefore, this Court ought not to
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iﬁvﬂke the provision of the T & B Code, 2016 to initiate of CIRF as
the object of the code is not meant to make recovery of dues under
dispute for which separate legislations and separate legal forum
available because the respondent company is fully solvent and
already making payment of its legitimate ducs to its actual
creditors. Further the company has already paid to the tune of Rs.
50 cores to banking institution towards loan facility availed by it.
Therefore, as per the respondent company the preé.ent petitions do
not deserve to be admitted and are liable to be rejected with

exemplary cost. .

The corporate debtor has also filed in its written submission
/argument through its Advocate in respect of the present petitions
and took an alternative plea contending such that the said
confirmation letter dated 30.11.2015 issued by the company (as
annexed with the petitions) are an outcome of a conspiracy between
the petiticners and Mr. Dinesh Arora personally for his personal
gain. It is alleged further that Mr. Dinesh Arora was acting at their
behest of the respondent company and these confirmation letters
are obtained individually from him. The same are not issued in the
capacity of management and on behalf of the respondent company.
The company’s balance sheet for the year ended on 31.03.2016
(enclosed at page nos. 144 to 174 of reply of respondent’s company
to the petition) has been finalized and approved and duly signed on
19.05.2016. It does not contain any such liabilities towards the
operational creditors, therefore, by any chance it cannoct be
presumed that the debts amount are due and payable. The
respondent company has no liability at all towards operational
creditors. It is not a concocted defence allegedly created by the
respondent company to aveid the demand notice. The corporate
debtor also gave an explanation in its the written / argument
submission on the memorandum of understanding which has been
entered into berween it and Mr, Dinesh Arcra group by mutual
consent and it was well within the knowledge of the present
operational creditors / sundry creditors and through which it has
been reduced in writing that the responsibility of total credit
balance of total amount of Rs. 5,08,43,252 /- stands shifted tc Mr.
Dinesh Arora. It is also contended on behalf of the corporate debtor
that the credit balance cannot be transferred as per the existing
practice of account and settled principle of law but such amount to

be treated as a written off. The corporate debtor also made such
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allegation that goods against the alleged invoices has been raised
were never ever supplied to the respondent company but only
to Mr. Dinesh Arora or other entities own / controlied by him
and not at ail to the corporate debtor. 1t is also contended that
the balance sheet of the respondent company for the year ended on
31.03.2016 contains writing of the bogus liabilities created through
the alleged bogus inveices against which no supply ever received
by the company. Hence, on such strength of the above stated
balance sheet which is prepared as per the books of account and
report of the statutory auditor. It proves well this fact that there is
specific denial of its liability as being no supply of the goods against
invoices raised by the respondent company / corperate debtor. It
is further contended that the annual balance sheets has been
placed on record in public domain under the provisions of
Company Act, 2013, hence on this account also the present
petitions are liable to be rejected. The corporate debtor further
contended that by merely raising of invoices without supply of
goods does not necessarily make a person as operational creditors
because an operational debts do exists only against goods supplied
/ services made. Therefore, the present petitioners do not fall
within the definition of the operational creditor and this having no
locus standi for filing of the present petition under the [ & B Code.
The corporate debtor also made an attempt by giving explanation-
cum-interpretation in respect of the statutory auditor’s report,
wherein the company has credited an amount of Rs. 7,64,96,981 £ -
on cessation of its liability with regard to certain credits balances,
which were stated not to be due by the company but by the
previous management as per the agreement. The corporate debtor
company gave some explanation contending such the alleged
liability never ever existed on the respondent company being a
personal liability of earlier management / Mr. Dinesh Arora,
accordingly, the same debts are written of instead of being
transferred te Mr. Dinesh Arora and his group. Therelore, the
language of the letter dated 15.09.2016 should be construed in the
light of above given facts of the case and substance in the matter
and such cannot be construed as reconfirmation of alieged hiability.
As all previous alleged confirmation made or letter issued on behall
of the respondent cc:rmpaﬁ}r are alleged as being false and suffers
from the above mentioned defects hence such have no evidential
value nor it can be relied upon. Thus, it can be seen that the

corporate debtor company itself has made an attempt to retract and
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confront the confirmation letters issued by its behalfl on such
pretext that these were issued during the period of previous
management hence cannot be binding upon present management
of the respondent company. Therefore, these petitions are hiable to
be rejected on such reasons also. The corporate debtor by filing
supplementary / additicnial written submission took another
alternative plea contending that it has entered into a MOU dated
19.05,2016 betweern the twe group of management in the
respondent company known as TRS group and D.A. group hence
this should to be treated as renowvation of contract, further Mr.
Dinesh Arora has equally signed the annual balance sheet dated
19.05.2016, wherein, the debts liabilites towards petitioners /
operational creditors are shown as written of therefore such
prcwisiﬁn made in balance sheet are equally binding upon the
operational creditors also and the recovery if any to be made only
from Mr. Dinesh Arora and his entities and not from the corporate
debtor company as the previous contract has now been agreed to
be substituted by new one. It is contended that the operational
creditors are having full knowledge, hence they are deemed to have
given their implied consent through their conduct, thercfore, the
original contract need not be performed as per Section 62 of the
Indian Contract Act and on Such alternate ground alse the
carporate debtor is not required to make payment of debts. The
respondent company further pleaded that in case operational
creditors / applicants intends to claim the impugned debt from the
respondent company then they are required to prove the lability of
corporate debtor company about debts amount due to cperational
creditor and payable by it, before a competent court of law. SBuch
being disputed question of fact needs testimony of Mr. Dinesh
Arora, Mr. Jay Karan Singh and Ajay Jhunjhunwala including an
elaborate cross examination of them, Hence on such a controversial
issue this Tribunal is not expected to go intc roving enquiry of
disputed claims among the parties nor it can be the object of 1 & B
Code which is meant to ensure reorganisation of insclvency
resolution of corporate person etc. In a time bound manner for
maximization of value of assets of company. In case these petitions
are admitted the consequences of admitting of petitions would be
severe and create havoc in the business of the respondent
company. It is contended that the respondent company is a
commercially solvent having many numbers of employees and good

turn over. It has received fresh credit facility to the tune of Ks. 20



—

12

cores after making repayment of earlier loan facilities availed of Rs.
50 cores from the State Bank of India and other banking
institution. Thus, it cannot be said that the respondents company
is unable to pay its debts from its assets and has become insolvent.
As per the corporate debtor the amount being claimed by the
operational creditors are not found due and payable by it. The
petitions are misusing the process of [ & B Code to arm twist of the
respondent company hence the same are liable to be rejected. It i5
also objected by the corporate debtor by raising legal objection on
proper filing of present petitions through their authorised signatory
under a general power of attorney. As per the corporate respondent
company, the authority & signatory is not competent engligh to file
present petitions under the I & B Code until and unless a specific
power cf attorney is executed in his favour on behalf of the
company duly supported by its Board Resclution such defects 1S

not curable. Hence these petitions are liable to be dismissed on this

ground also.

During the course of scrutiny and on making verification of
the contents of the petitions, this Tribunal vide its order dated
07.05.2017 thought it fit to issue a notice under Section 9 (5) of the
I & B code seeking clarification from the corporate debtor which

reads under: -

Affer carefully perusal of the company opplication ond
documents, records enclased theretith,

I prima facie feel that the present application is not complete and
needs particulars mentioned therein to be move clarified and by removing
objection as raised by corporate debtor on question of law and facts. Hence,
a notice under section @ (5} I rend with provise is required to be issued to
the aperational creditor to provide information / clurification along with
supporting documents within 7 days from the receipt of the present nohce,
The information / clarification sought for are described as under.

il As the corporate debtor in its reply fo the demand notice derfed
02.03.2017 raised dispule in respect of the statutory demand notice issued
on 18.01.201 7 was not properly delivered fo the company in its registered
office nor in fartory office. The captioned demand notice is saud tu be sent
through Speed Post with acknowledgment due on 18012017 The
operational creditor has provided track record of delivery of Speed Post faf
demand naotice] to the corporate companyy, however did not furnish a copy
of the acknowledgement received back from the corporate debtor
acknouledging the receipt of such letter. Hence the operationdl creditor 1s
required to clarify as to whether the demand notice was send through
registered / speed post with acknowledgement due on 1 8.01.2017 or
othertvise. In case the notice was issued with acknowledgement due then
whether such letter and acknowledgement has been duly acknowledged
by the corporate debtor company or othertiise,

fii). The operational creditor in the present application furnished a copy of
the bank statement of HDFC Bank showing non receipt / amoturnt an debt
on account of HDFC. As the operational creditor in its demarnd notice has
referred to about its dealing with Mr. Dinesh Arora Ex-Divector of the
corporate debtor company through a broker named Mr. Jai Karan Singh and
further referred to an alleged MOU dated 19.05.2016 is said to have been
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eritered between Mr. Tilak Raj Shorma {group) the present promotor and Mr.
Dinesh Arora (group), Ex-promotor of the corporate debior company, for the
transfer of its credifor’s debls Hability to one Mr. Dinesh Arorag and his
group. Because Mr. Dinesh Arora is Aot o party to the present petition /
proceeding, the operafional credilor is expected to gt fiz stand opinion on
signature wade by him (Mr. Dinesh Arora) in the memorandum of
understunding dated 22.02.2016 and also reflected in the annual balance
sheet of the corporate deblor company for the ending year 31.03.2016,
whether these signature appears to be made voluntarly and are genuine
or olheriise,

fitf}. The aperational creditar af page no. 210 of the present petition
has enclosed a certified copy of the resolution passed in the meeting of the
Doard of Director on 16.01.2016 authorising Mr. Ajoi Jhunjhumoal,
Managing Direclor and Mr. Deepak Agrawal, Senior Manager of the
company ta take such action for as may deemed necessary which may be
m the interest of the company which include filing of the suit filed by or
against the company. As the corporate debfor has raised specific legal
objeciion confending thot such resolution passed by the Board of Directar
af the company is not specific to give authorsation in respect of the present
petition, hence the present IB petition is not maintainable in the light of a
decision of the Hon'ble Delhi High Court in the case of Nibro Lid. Vs,
National Insurance Co. Litd. decided on 06.03. 1990, AIR 1991 Delii 25.
The operational creditor is expected to clarify its legal stand about necessity
for passing a specific resolution by the Board of Director of the petitioner
company raspect of the presemt petition or ta ratifly the authorily of Myv, Ajat
Jhunfhuravada for filing the present petition on behalf of the company.

fiv)- The operafional creditor is also expected to fumnish information about its
other bank aceounts if maintained by the company, wherein, some pagment
made, if any, towards unpaid debts can be eredited to by a paying third
party in addition to the corparate debfor company because the corporate
deblor company in its reply to demand notice {as stated in pora Bj has taken
such plea thot fhey are impressed upon by Mr. Dinesh Arora that in
aceordance uath said MOU the due payment fo the respective creditors has
been made m the month of Getober, 2016, Thereafter the operational
creditor stop sendinyg e-mail letlter regarding payment of dues, Hence the
bresent notice s false and bad in law. Hence, the operational creditor is
reguired to clarfy such factual position gs fo whether #f has octually
recetved any payment towards its unpaid debt in respect of present F & B
petition from Mr. Dinesh Arore or from the account of his group companies.,
In case no payment 1s received a certificate from the financial institution to
this effect to be furnished.

(vt As per the matter available on record the corporate debtor company
appears to be a profits making company and 1ts assets seems to be more
then its Tability, as it has made some repayment of its loan / debts to the
State Barntk gf India (SBI) then legal question arises as to whether the IRP
carn be triggered dgainst a solvent company / hauving positive velue crd
going concern. The operational creditor is expected to clarify its stand on
the above and to remove objection as pointed out above wrthin seven days
from the receipt the copy of this notice.

The operational creditors in response to the above said
statutory notices issued by us have duly replied clarifying that they
have not received any payment in the Bank account till date neither
irom the corporate debtor company hor from Mr. Dinesh Arora nor
his group pursuant to the MOU dated 19.05.2016. In support of its
contention the operational creditors companies have filed
certificate / statement obtained from the financial institution /
HDFC Bank certifying that there is no such payment received
towards supply of the goods those are the subject matter of the
present petitioners nor they received any pavment from Mr. Dinesh
Arora or his group. That apart the operational creditors have

further clarified that the present petitions are properly filed by its
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authorised signatory [/ the Managing Director itself of the
operational creditor company however, to be on safer side a copy of
the company’s Board Resolution is atso filed ratifying the act /
proceedings initiated by their Managing Director on behalf of the
corporate debtor company including the present IB petitions. In
support thereof the operational creditors have annexed a copy of
the extract of its Board Resolution dated 11.05.2017 which is taken

on record.

During the course of argument in these petitions, the
coeunsel for both parties have filed some documenis with the
permmission of this Tnbunal 1n support of their contentions. The
petitionters / operational creditors produce a copy of statutory
returns / form filled up by the corporate debtor company before the
Commercial Tax, Department of the Government of Uttar Pradesh
wherein 1t has declared about purchase made for clamming Tax
credits for the relevant period on 28.02.2015 in the statutory return
/ form which includes a purchase list containing the names of
selling dealers / the preferred operational creditors against their
respective columns, which is a documentary evidence {or making
sell and supply of the goods made by the operational creditors and
its receipt 15 acknowledged by the respondent company.
Accordingly, such Tax invoices were prepared. In the said purchase
hst of goods, the details particulars of purchase made from the

operational creditors, by the corporate debtor company are given.

Further the corporate debtors filled recent balance sheet
dated 01.04.2016 to 31.03.2017 to impress upon this court that
the company at present is not running in loss and has positive
assets more than its liability to the tune of R, 23,27 25000/ - while
payment made in the vear ending towards its liahilities were to the
extent of Rs. 10,50,00000/, Thus the corporate debtors also
furnished a copy of its statements of account prepared inn respect
of unsecured loans / capital etc. for the pericd of 01.04.2016 to
31.03.2017. The respondent company / corporate debtor has also
filled a list of its other creditors / sundry creditors to whorm 1t 18
making regular payment hence, its contention is that all the claims
made by the sundry creditors as per the MOU dated 19.05.2016
arc disputed for want of actual supply of the goods. Hence, no
payment against it is found due, therefore, these have been singled
out irotm its liability and accordingly are written of, Further, as per

the Memorandum of Understanding entered between Shti Dinesh
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Arora and his group previous management Shri Tilak Raj Sharma
and group all the present management all such liabilities towards
- payment of its sundry creditors, stand shifted to and taken over by
Mr. Dinesh Arora. Therefore, the company has rightly written of
these liabilities from its account / balance sheet which has also
been signed by his outgoing Director Mr. Dinesh Arora. Therefore,
the respondent company is ne longer responsible to make such
payiment to the DpE:I‘Elt.iDI‘i.al creditors fsundry creditors in the light
of above referred MOU. Hence the present petitions are not

maintainable and is liable to be rejected.

Having examined the contents of the present petitions and
reply / objection filed further having considered carefully the rival
submission made before us by the learned counsel for the parties.
The points of issue arises for consideration of thié Tribunal, in
respect of admission or otherwise of the present petitions [filed

under the Section 9 of the T & B Code) are described as under.

| S.N. ISSUE FINDINGS

a. As to whether the amount of debt as claimed in the N'a
" petitions have heen paid by the corporate debtor.

k. As to whether there exists any previty of contract | No
among corporate  debtor and the operational
creditors / other sundry creditars in respect of MU
dated 19.05.2016 entered between two
managements of corporate debtor company namely
Mr. Dinesh Arora and Mr. Tilak Raj Sharma whether
such amount to rencovation of a contract [ |
agreement between operational creditors and i
corporate debtor company

o As to whether such MOU dated 19.05.2016 is | No
having a binding effect on operational creditors /
; petitioners to insist them to seek recovery of its
amount of debts from Mr, Dinesh Arora or his group

only. '

d. As to whether the affairs of the corporate debtor No
company were being conducted in  fraudulent
manner or there were serious irregularities | no adequale prus
committed b}' the ]_jI“E"l.-"iCI-L:IS management group of ie [armished  end

Mo reavet the
the corporate debtor company under then control of | watutery auditor’s

hMr. Dinesh Arorg report  of  Lhe
Teapondent
COMPany ilamlf

rtaref  thuat no
fraud has Theen
found f reported,

e. As to whether the present application / petition are | Yesg
hled properly through itz autheorised signatory and
competent persorl and is maintainable under the
provision of Section 9 of the T & B Code.

f Aa to whether the cessation of its liability of the No
: corporate debior company in its book account
i towards operational credilor on the strength of |
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" effect on the operational creditors.

‘ . - MOU can be treated as valid one and have binding
R

As the above stated point of issue are based on mixed
question of law and facts relating to each other, hence the same are

being discussed and decided commonly herein succeeding paras.

It is canvassed before us on behalf of the corporate debtor
company that no dues / debts are lying at present in the balance-
sheets / accounts of the corporate debior company. The alleged
liabilities are stated to have been written of pursuant to a MOU
dated 19.05.2016 entered between the new rnanagement group of
company [ITRS] and with Mr. Dinesh Arora. Which is reflected in
the statutory auditor reports therefore operational creditors are
estoped from making claim of such amount from the present
management and their remedy if any lies only with Mr. Dinesh
Arora and his group in view of the above stated MOU. However,
siich plea, in our view does not carry legal force in view of the
provision of Section &2 Illustration ‘C’ of the Indian Contract Act
read with provisions of Sales of Goods Act, 1930 and further under
Seclion 91& 92 of the Evidence Act. there is no previty of contract
among aperational creditors / petitioners and with both group of
the managerment of corperate debtor company. It is seen that no
representative of operational creditors have counter signed or
ratified the said MOU by giving its express consent accepting to the
terms of such MOU. But contrary to this the operational creditors
have confronted the MOU by placing on record a subsequent letter
written by Sri Dinesh Arora as well as by Shri Jai Karan (the broker
of the operational creditors for bringing orders for supply of the
goods) they have demied to have accepted such terms of the MOU
and theirs signatures on it. Such letters make the MOU
questionable and it became disputed document. Therefore, on the
basis of such MOU any subsequent entries made in respondent
company’s the account and balance-sheet specifically with regard
to cessation of company's liabilities has also become questionable,
and disputed. Thus it has lost its legal sanctity. Therefore, in our
view Such cession of liability cannot be enforced on petitioners for
want of express contract agreement among them, therelore, on a
sound legal principle of doctrine of equity and fair play the
corporate debtor company cannot claim discharge from its liability

on the strength of such MOU nor any revision in its balance-sheeat
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can be made. We [inds support from a decision of Hon'ble NCLAT
in the matter of M /s Innoventive Industries Ltd. Vs. ICICI Bank and

another the relevant paras thereof quoted herein as under:

...... *79. In view of the finding as recorded above, we hold
that the appellant is nof entitled to dentve any advantage from MRU
Act, 1056 fo sfall the inselvency resolutfon process under Section 7
of the Insclvency & Bankruptey Code, 2016,

80. Insofar as Mster Restructuring Agreement dated B*
September, 2014 is concerned, the appellant cannot take advantage

of the same. Even if it is presumed fthat fresh
agreement came into existence, il does not absolve
the Appellant from paying the previous debts which
are due to the financial creditor.

1. The Tribunal has noticed that there is g foilure on fhe
part of appetlant to pay debis. The finaneial Creditor has attached
different records in support of defonidt of payment. Aport from that it
iz ot supposed to go beyond the question to see whether thereis a
Jailure on fulfiiment of obligation by the financial creditor under one
ar other agreemertt, including the Master Restructuring Agreement.
frr that e of the mattfer, the appellant cannot denive any advantage
of the Master Restructuning Agreement dofed 80 September 2014.°

Thus in the light of the above referred decision the changes
made in the account and balance-sheet of respondent company
prior to the MCOU deemed to be reverted back and if some credit
balance is found, and there is debts liabilities then the company
cannot aveoid the same and is legally required to discharge in a

lawful manner.

The corporate debtor company did not furnish any proof of
payment towards admitted credit balances and its debts prior to
entering into the said of MOU which has now became questionable
and disputed. That apart petitioners / operational creditors in reply
to notice issued by this Tribunal furmished certificates from a
financial institution / bank accounts showing that they did not
receive any payment from the corporate debtor company nor from
Mr. Dinesh Arora and his group. Thus the amount of debts as
claimed in the present petitions remains unpaid and this establish
that default has been committed in this respect by the respondents’
company and Mr. Dinesh Arora. We are of the view that there is
collective responsibility of management of the respondent company

or the person in its management whether it is former one or
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continuing with to make payment of companies due to the concern
under the principle of law of promissory estoppel, therefore, one
the above stated ground we {eels the present petitions deserves,

admission.

We carefully made study to the auditor’s report relied on
itself by the corporate debtor company wherein the statutery
auditor has observed that on account of heavy loss and change in
the management during the year of the company the operation of
the company were discontinued. As per the auditor’s opinion there
is uncertainty about the company’s availability to continue as going
concern. That apart, the statutory auditor has also made some
adverse comments n column {x} of Annexure A to his independent
audit report stating inter alia that as per explanation given to him
no fraud is found or detected or reported in the company by its
officer / employees during the course of the audit. The
statutory auditor in his adverse opinion has also commented such.

faj The company did not have an appropricte internal confrol system for
tnventory management, physical inventory check which could potentially
result in the company in embezzlement of inventory, over or under
valuation of tRuventory eic.,

{h) The company did not have an appropriate internal controf system
regarding purchase and sale of invenfory. The company dise does not
motintein any stock records regarding material received or sold, which
could potentialiy resull in the company in recognizing expense or INCOMe
without any surety of the actual quantity purchased and sold.

f¢) The eompany does net have any condrol on the possession of underliyfing

documents related to its trading activity which could potentially result in
shouwing of wrong purchase or sale amount releted to trading actiaty.”

That apart the learned auditor further express its comments
on cession of company is liability in the columnic) of his qualified
opinion explaining such that cession of liability was written of on
the basis of a statement made before him on behalf of the
respondents company. It is stated such these crecdit balances are
not to be due by the company but were of the earlier management
as per agreement (herein MOU]J. Keeping in view such observation
of the statutory auditor made in his report, such cession of liability
cannot be treated as conclusive and considered opinion of the
statutory auditor on writing of the liabilities, as his view is based
on a statement made before him and there is no conclusive proof
made available in record that such statements made before the
statutory auditors are duly substantiated and inconformity with
companies record / bank accounts because the statutory auditor

has simply referred to an agreement ; MOU upon which the
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cessation of liability in respect of the credit balances of petitioners
from company’s account have been made or reflected. As we have
already held In preceding paragraphs that such MOU dated
19.05.2016 itself has become a questionable documents and does
not have any previty of contract among the present petitioners
Joperational creditors. Further the same is confronted and refused
by one of its signatory Mr. Dinesh Arora. Therefore, making change
in comparny's bank account with regard to credit balance also
becomes disputed and legally questicnable and on these reasons
such- entries cannot be treated as valid nor it gives room to a
corporate debtor to claim discharge from its recorded debt
liabilities, Therefore, on such ground also the present application

deserves admission,

That apart having perused the record of the case including the
document annexed therewith, we are -of the considered view that
the above referred MOU dated 19.05.2016 is neither consented nor
ratified by the operational creditors, moreover the same is alleged
to have been retracted and confronted by one of its signatory Mr.
Dinesh Arora (the previous Director). Therefore, such MOU cannot
he treated, from a legal angle, as renovation of the contract /
agreement among the parties specifically the operational creditors

hence such cannot have binding effect.

In view of the above discussion we find that the defence /
objection taken by the corporate debtor company is not bonafide
one nor in conformity with its account/ statutory return and other
record of the company against which no rebuttal documents/proof
are made available to us. Hence such defence is liable to be rejected
in view of a co-ordinate Mumbai Bench decision in the matter of
[C.P. No. 45/1/B/NCLT/MAH /2017, M/5. DF Deutsche Forfait AG
and another Vs. M/s Uttam Galva Steel Ltd. reads as under:

T 41, The carporate deblor counsel referred an other doted Morch 19
2017 passed by NCLT Principal Benieh, New Delhi in One Coat Plaster and Others
Vs. Ambience Put. Lid and M/s. Shivam Construction Company and others Vs,
Ambience Fut. Lid, and Philips India Limited Vs, Goodunll Hospital & Research
Centre Litnited to say that if af all notice of dispute has been received by the
operetional creditor or there is d record of dispute in the information utility the
petition shall be rejected by reading the definition of dispute as inchisive and fthe
word “and” in clause fa) of sub Section 2 of Section 8 as "or” in the light of section

DfSMtid).

42, With all himility, we cannot agree with the submission of the corporate
debtor counsel to reply on the co-ordinate Bench order because the reasoning given
in this case is based on the ratio legis enunciated in sections 8 & 9

43. Moreover, we have noticed that enough material is there to say that
purchase order is present, invaices are present, bill of lading is present, Bill of
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exchange are present, on the lop of all these, confirmation of forfailing in favour of
Dervtsche 1s present, and acknowdedging further assignment of part of the debt to
Misr Dank is olso present. Moreover, fhe debtor has not dented any of these
documents except saying English law alone is applicable. The alarming situation
it this case is, this company (s consistently in losses, in fart profif affer tax is
showing to the loss of 1557 crores by 31¥ March 2014, If any delay 1s made in
passtng this order, it wunll become nothing but defeating the purpoese and ochject of
this Code,

78.lef us test how far thas argument £s nghi, one-it is admittedly true Uttam
accepted frwo bills of exchange promising to pay the value of goods within 180
days, thereaffer Uttam has not made any payment, by now more than three years
and six mordhs are over.

75, For the recson above and the matenial on record showing compiiance
under Section 9 af the Codde, this petition is hereby admifted and Registry is hereby
directed to refer it to the msolvency and Bankrupitcy Board to recommend the name
of an IRF to appoint him tn this case.”

During the course of argument and in their written
submission the corporate debtor further took alternative plea that
the process of IRP cannot be triggered against it under the proviston
of Insolvency and Bankruptcy Code. The corporate debtor company
is having positive net worth / net value and assets are more than its
liability, the corporate debtor is a going concern, therefore 1mtiation
of IRP process would seriously prejudice the interest of the company
and other parties including its secured creditors. In support of .thE
contention a reliance has been placed on a decision of Hon'ble Apex
Court in the case of Madhusudan Gordhandas & Co. Vs. Madhu
Wollen Industries Put. Ltd. reported in 1971 AIR 2600, 1971 (3)
SCC 632. However, in our humble view, with due respect to the
judement we feel that this is not helping to the case of present
company corporate debtor. The Hon'’bie Apex Court in the very same
judgment has equally held that defence of a company should be
beonafide and in good faith and on substance, such defence is likely
to be succeeded on a point of law. If the company prima facie prove
of the facts on which the defence depends then neo order of winding
up to be passed by a Court. However, contrary to this in the present
matter the Corporate debtor company in its own record [/ return filed
before the Commercial Tax Department has shown purchase of the
goods from operational creditors and the same were duly received.
The said purchasc list hﬁs been enclosed with by the company in its
statutory return/form filed before the Commercial Tax Department
af the State. Goverrmment in these returns names of the petitioner’s
companies are well founded along with details Particulars of value
of the goods purchased. Supply made by the operational creditors
and duly received by the respondent company that apart the
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statutory auditor appointed by the corporate debtor company itself
in its report made such comments (in its Clause 10 of Annexure to
the independent auditors’ report) that as per information /[
explanation given by the respondent company, Neo fraud or by its
officer employee has been noticed are reported during the
course of audit. Considering such comments, the corporate debtors
piea fails that alleged irregularity / fraud has been committed in the
Company by its previous management under control of Mr. Dinesh
Arora and his group. In our view Such plea does not carry substance
till a statutory authority gives conclusive findings of facts
establishing the alleged fraud to have been committed by Mr. Dinesh
Arcra management or his group or the Audits Report of its statutory
auditor is not replaced [ substituted by another forensic /
investigative audits. In this context, it would be appropriate to refer
a decision of coordinate Bench of NCLT Chennai in CA/IAIR/ 2017
in the matter of Alcon Laboratories India Pot. Ltd. Vs. M/s Vasan
Health Care Private Limited wherein it is held that in a winding
up petiticn before the Hon'ble Madras High Court, wherein the
Hon'ble High court, permitted the bank to conduct a forensic Audit
of the corporate debior company, but did not pass order for winding
up nor appointed an Official Liquidatoer in the sick/defaulter
company, hence such pendency cannot be bar under the code to
initiate CIRP befare the NCLT.

It is also matter of record that the present Director of the
Company Sri Heoney Sharma is continuing as director since the
Management/Regime of Mr, Dinesh Arora group. He equaliy [ailed
to point out anything adverse in the Company to the statutory
auditors during the regimefthe management of Mr. Dinesh Arora.
His silence in the present matter appears to be mysterious and such
explanation given by the corporate debtor company on his behalf
that he was merely signing the documents / papers for the company
i1 good / blind faith is not Eﬂnvm:ing. Because the corporate debtor
company being a corporate entity its Directors are having collective
responsibility therefore such pretext / justification can be assumed
like suich the left hand is not knowing what the right hand is actually
doing. Hence such explanation is not acceptable in a corporate
governance. In case any fraud is detected in later course and causing
of loss to the interest of the company is well established by a
competent/statutory authority then it would be a collective

responsibiiity / accountability of previcous management’s;/ Director/
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and employees of the company including Shri Honey Sharma to
indemnify the respondent company from such loss occurred. The
present management ol corporate debtor company by its own /
cannot opt to absolve Mr. Honey Sharma {(being its continuing
Dvrector) from his accouniability and to throw entire mud only to
other person/ Director while as per the record the respondent
company was being managed by only two Directors. Therefore, in
normal prudence such plea 18 neither acceptable ner legally

permissible.

Notwithstanding the above as in the present matter neither
Mr. Dinesh Arora nor Mr. Honey Sharma are before us as parties.
Hence we refrain ourselves to express owur view o the merits of their
alleged conduct / misdeed during their tenure of previous
management in the respondent company. We leave if to a competent
/ statutory authority to enquire into alleged fraud / irregularity if it
is detected during the previous management of the corporate debtor
company. Hence, our above stated cbhservations should not be
meant for nor to be referred to as a findings of facts on such

controversizl issues.

In addition to the above the Hon'’ble Supreme Court in the
very same judgment of Madhusudan Gordhandas & Co. {(Supra)

case has pleased to settle the principle about raising bonafide

defence against winding up of petition which may be reproduced

hereinbelow:

“.Twe rules are well setfled. First if the debt 15 bono fide
disprfed and the defence is a substantial one, the court wall rot
wind up the comparny. The court has dismissed a petition for
winding up where the creditor elaimed o sum for goods sofd to the
coinpany and the company condended that no price hnd been
agresd tpon and the sum demanded by the credifor was
unreasonable fsee London aond Pans Banking corporation 91)
Again, g petiton for wuinding up by o creditor who claimed
paymient of an agreed sum for work done for the company. When
the compamny conterded that the worked hod not been done
properly was not allowed. {see Re. Brighton Club and Nerfold
Hotel Co. Ltd. (2] Where the debt is undisputed the court will not
art upon a defence that the company has the nbnlity to pay the
debt but the company chooses not to pay that particular debd (see
Re A Company 94 S.J. 363 Where however there 15 no doubt
that the company owes the creditor @ debt entitfing him to a
winding up order but the exact amount of the dein 1s disputed the
cour uall make a winding up order without requaring the creditor
to quantity the debf premzely (See Re. Tweeds Garages Lid. (3)
The principles on which the eourt acts are first that the defence of
the company is in good faith and one of substance, secondiy, the
defenive 15 hkely to succeed in point of leny and thirdly the
campany odduces prima facle proof of the facts on whieh the
defence depends.....”

In the light of the above stated obiter dictam of the Hen’ble
Supreme Court, it can be well founded that where the debts are
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undisputed the court will not act upon a defence that the company
has the ability to pay the debt chooses not to pay a particular debt.
Further “the principle on which the courts acts are first that the
defence of the company is in good faith and one of substance,
secondly the defence is likely to succeed in point of law and thirdly
the company adduce prima facie proof of facts on which the defence
depends” such proposition as laid down by the Hon’ble Supreme
Court has been further relied on and reiterated in ancther decision
of the Hon'ble Madras High Court in the tnatter of Motorola India
Puvt. Lid, Vs. BPL Mobile Cellular Ltd. reported in 2002 L.W. 315
wherein, the Lordship of the Hon’hle Madras High Court has pleased
to pass a winding up order even the company was having
commercially solvent on its wilful default of due, however the High
Court deferred only the causing of paper publication of winding up
order so as to allow the defaulter company to make payment of its
dues. In addition tc the above the Division Bench of the NCLT,
Mumbai in the matter M/s. D.F, Deutsche Forfait AG and another
Vs, M/s. Uttam Galve Stll Ltd. (in- C.P. No. 45/ & B
P/NCLT/MAH/2017) has also held that change of agreement or
assignment of debts will not necessary change the debts liability.
(The relevant para of the judgment has heen already been referred

tc in preceding paras.)

Having placed the reliance on the above stated Rulings, we
find’s the obyection / defence taken by the corporate debtor company
does not seems to benafide and to be taken in good faith, but it is
found contrary to its own statutory return / form/ audit reports and
other company’s records. Hence 1s not legally sustainable and must

fails.
In the result the present petition is deserves to be admitted.

As these applications are found complete in terms of Section
912)(2) of the Insclvency and Bankruptcy Code, hence deserve
admission, we observe and find that there is no repayment of unpaid
cperational debt despite the invoices for payment were raised by the
operational crediters and goods have been delivered to the corporate
debtor in terms of its purchase and supply order, thus, the corporate
debtor company is in default of making payments of the debts in
respecl of C.P. No. 13 of 2017, M/s J.R. Agro Industries Frivate
Limited for Rs. 5,08,43,252/- in C.P. No. 14 of 2017 to M/s Abhi
Agro Industries Private Limited for Rs. 28,59,514/- in C.P. No. 15 of
2017 to the M/s Jai Lakshmi Solvents Private Limited for Bs.
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24.66,392/- in C.P. No. 16 of 2017 to M/s Arohul Foods Private
Limited for Rs. 24.,75,178/-and in C.P. No. 17 ¢ 2017 M/s. Rungata
Industries Private Limited for Rs. 14,97,879/-. It is apparent from
the bank statements furnished and certificates issued by the
financial institution that the operational creditors have not received
so far full payment of supply of the goods made to the corporate
debtor company against which invoices were raised. Further it is
found in statutory return and the record of corporate debtor
company 1tself that goods have been purchased and received from
operational creditor’s and their names are reflected 1n company’s
purchase 'list which was duly prepared by the corporate debtor
company and submitted along with its Tax returns to the
Commercial Tax Department of the State Government. The amount
of debts has neither been received from the corporate debtor
company nor from Mr. Dinesh Arcra or his concern, pursuant a
memorandum of understanding staied to have been entered
between the corporate debtor company. That apart this Bench is
also of the view that there exists no privity of contract among the
pperational creditors and other sundry creditor corperate debilors
company and Mr. Dinesh Arora with regard to the above stated MOU
in question. Therefore, such MOU cannet have a binding effect on
the operational creditors nor any liability there basis can be fasten
to Mr. Dinesh Arora group, nor the operational creditors can be
insisted legally to recover the such amount of goods supplied only
from Mr. Dinesh Arora or his group of company and not from the
present corporate debtor. Because there is no assent of creditors /
supplier concern including the present operational creditors/
another sundry creditors, whose name are shown in the body of the
above MOU dated 19.05.2016. Under the sound Principle of Indian
Contract Act and as per the illustration (C) given in Section 62 of the
Act. It is also a settled legal proposition that a company is a legal
person, while the definition of Insolvent person is given in under
section 2 (8) of that a person is said to be Insolvent who has ceased
to pay his debts in ordinary course of business or cannot pay his
debts as they become due is declared to be insolvent. Whether he
has committed an act of Insclvency and or not. Hence the present
corporate dehtor being a corporate person fall within the definition
of iInsolvent as it has comrnitted the default for making payment and

ai action can be taken against him under section 35 to 58 of the

Sales of Goods Act. The Hon'ble Supreme Court in the matter of
Shakti Tubes Limited Vs. State of Bihar came to examine the
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provisions of Section 62 of the Contracts Act and illustration ‘C’
| given therein and observed if there is not assents of a third party,
no new contract is said to have entered into between such parties.
Further in the matter of Innovative Industries Ltd. Vs. ICICI Bank
and another (Honble NCLAT Appeal {IB) Nos. 1 & 2 of 2017), it Is
held that the change of subsequent agreement does not absolve the
corporate debtor from its debt liability. Thus there is no legal
sanctity for cessation of its lability in its book accounts on the basis
of MOU, which is neither consented to nor agreed by the operational
creditaors. In the light of above stated decision. We are constrained
to feel that the corporate debtor raised only speculative defence of
alleged fraud in its -:Dmpa_tly which is illusory and does not finds
support from its own statutory refurn and auditors report and aiso
contrary to its purchase list records maintained by the company,
Hence such defence appears to have heen raised to aveid payments
hence cannot be treated as bonafide one in the light of the Hon'ble
Delhi High Court decision in the matter of Olam Agro India
Limited Vs. Mother Impex Private Limited {2014} 7 High Court
Cases 638 and further the decision of Hon'ble Madras High Court
decision in the matter of Motoreola Indie Pvt. Ltd. Vs. B P L
Cellular Mobile reported in 2002 LW, 318.

It is also held that the present petition filed by the authorised
signatory / managing Director of the operational creditor company
and has further been ratified by the Board Resolution passed by the
operational creditor companies 1s found to be in order in view of a
Larger Bench decision of the NCLT, Kolkata dated 12.04.2017
passed in C.P. No. 37 of 2017, ICICI Bank Ltd. Vs. Palogix
Infrastructure Private Ltd. Further the Hon'ble Apex Court in the
matier or National Institute of Technology Vs. Pannalal
Chowdhanyreported in 2015 (11) SCC Page 669) has settled the
legal position in respect of ratification of an act done by an
authorised signatory to retrospectively validate and it is permissible
irl law . As present petitions are filed by their authorised signatory /
Managing Director and has further been ratified by its operational
creditors company hence are found to be find properly and is in

order.

It is also found that unpaid debts / liability towards sundry
creditors were duly entered and admitted in the books of account of
corporate debtor company before signing of the MOU dated
19.05.2016 and only on the strength of such MOU these liahilities
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are written off and revised balance sheet is prepared. But we have
already held that there exists no previty contract among the
interested / affected parties e.g. sundry creditors, nor it has been
consented to or ratified by these sundry creditors / including the
present operational creditors then writing of such liability cannot be
treated to be valid one and have legal sanctity as per the Section 62
illustration ‘C’ of the Indian Contract Act nor the same appear to be
bonafide on a sound principle of law of Contract, previty of contract
and meeting of minds among contracting parties nor its In
conformity with equity and fair play. In the light of above given facts
and circumstances of the case and considering the above referred
judicial citations of Hon'ble Courts. We feel the present petition
deserve to be allowed hence is hereby admitted. Consequently, an
order for moratorium is passed as per Scctions 13 & 14 ofthe 1 & B
Code, 2016,

oo B0 A copy of this order shall be duly sent by the Registry fo bath the
Corporate Debtor as well as to the ‘Operational Creditor’ ag contemplated
under the IBC, 2018, However, moratorium asz contemplated under the
provisions of Section 14, as extracted herewith shall also follow suit in
relotion o the Corporate Debtor,

fa} the mstitution of suits or continucfion af pending suits or proceedings
agatnst the corporafe debfor including exeoution of any fudgment, decree
or order in nay count of law, trnbunol, arbitration pane! or other authority;

(B} frangferring, encumbenng, alienating or disposing of by fthe corporaie
debtor any of ifs assels or any legal right or beneficial interest therein;

e} amy action of foreclose, recover or enforce any security interest created by
the corporate debtor in respect of its property including any action under
the Securifisafion and Reconstruction of Financial Assets and Enforcement
of Secunty Interest Act, 2002;

fd} the recovery of any property by an owner or less or where such praperty is
occupied by or in the possession of the corporate debtor,

7. We further refer the matter fo Insolvency & Bankruptey Board of ndia for
the fimited purpose of nomunating fnselvency Resolution Profession {IRD)
tneltiding the name of proposed IRP by the operational creditor to act as the
mferim Resclution Professional within a period of 10 {fen) days as
mentioned under Section 16{4) of IBC, 2016,

However, a paper publication in respect of moratarium to be
made after appeointment / nomination or of {RP is received from the

Insolveney and Bankruptcy Board of India,

No order as to costs

Ordar Date: 30.05,.2017 |
Shared Schrastava C\J _
e _-_-_-_-_-_\_'_"——\_

(H.P, CHATURVEDI, MEMBER {Judicial)




