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NATIONAL COMPANY LAW TRIBUNAL,
CHANDIGARH BENCH, CHANDIGARH.

CP No.5 (NDj OF 2012.
RT No.8{Ghd)/20186.
Date of Order: | #:03.2017.

Coram: HON'BLE MR. JUSTICE R.P.NAGRATH, MEMBER (JUDICIAL).
HON'BLE DEEPA KRISHAN, MEMBER [TECHNICAL).

In the matter of

Sudewi Bariwal @ Shalini Beriwal
W/o Ajay Beriwal, 101, Bharat Nagar,
il Floor, New Friends Colony,

New Delhi.

... .Petitioner.
Yersus.

1. M/s Shree Lalit Fabrics Private Limited,
29, Krishna Market, Amritsar, Punjab.

2. B.M.Khemka,
Director and shareholdsr,
M/s Shree Lalit Fabrics Frivate Limited,
29, Krishna Market, Amritsar, Punjab.

3. Anurag Narayan Jha,
Diractor, Mfs Shree Lalit Fabrics Private Limited,
29, Krishna Market, Amritzar, Punjab.

....Respondents.
Petitlon under Sectlons 397, 398 read with Sections 402 and
403 of the Companies Act, 1958,

Present: Mr.Ashlsh Chopra, Ms. Rupa Pathania and
Ms. Nibarika Sharma, Advocates for the petitioner,

W Mr. Rakesh Kumar, Advocate for respondents.
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comprised of (i) 5.K. Khemka {since deceased); (il) Uma Devi Khemka wife

of S.K.Khemka; (i) Neel Mani Khemka son; (iv} petitioner the daughter;

(v) B.M.Khemka {R-2} son; and (vi) Rakesh Khemka son. According to the

petitioner, R-1 was incorporated as a family company as all the shares

were held by the famlly members and as per the cbjective of the company,

it was being run as per joint famlly traditions for the benefit of entire

Khemika family.

3

The shareholding pattern of R-1 company at the time of its

incorporation was as under:
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5l | Folio | Namaand address | Relation Mo. of | Amount % of the ol
Mo. | Ha. Shares {R=) equily share
capital
1. Shri Shratwan Kumar | Husband 2326 | 232,500 B2 G
Khamka Sfa
Sh.Murli Dhar
¥hemka, 22,
Maghoof Road,
Amrilsar. ]
2, SmtUma Dev | Wife il 7,080 1.60
Khemka Wio
5h 5 K. Khemka, 22,
Magbol Road,
Amritsar
3 Mr.Ban Mall Khemka | San 1000 | 4.00,06G0 22.70
Sfo Sh.Shrawan
Kumar Khemka, 22,
Maagbaol Road,
. Amritsar {R-2). _ .
£, Mr.Rakesh Khembz | Son 1000 | 1,000,000 22.70
Sfo Sh Shrawan
Khemka, 22,
Magbaol Road,
Amritsar.
5 Shr Varindabun | --- b5 500 00,10
Synthefics Pvt. Lid.
22, Magbool Road,
Amritsar,
4400 | 4,40,000 100.00% /¢1
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carne out of the liguidation. The copy of the petition filed by R-2 m the

Hon'kle High Court is Annexure P-3,

B. According to the petitioner, Late Shrt S K. Khemka suffered a
paralytic attack in the year 1990 and active conirol of affairs of the
company was taken over by R-2 in the year 1985. However, Shri
5.K Khemka kept oh guiding and controlling the affairs of R-1 company.
Shri 3.K.Khemka resigned from ihe Board of Directors on 13.02.1805
because of his aiiment. 1t was averred that intention of R-2 became
dishonest and in arder 1o usurp the control and assets of the campany he
appointed himself as Managing Director and increased authorized share
capital fram T10,00,000 to #1,30,00,000/-. This was done by R-2 without
notica of any Board meeting for increasing the authorized share capital
and the said act is blatantly iliegai. Anyhow, after the increase of share
capital in the manner aforesaid, Shri 5.K Khemka was shown ta be holding
1,10,325 shares constituting £8.15% of the shareholding in R-1 company,
his wife 70 shares, R-2 and his brother Rakesh Khemka 1000 shares and
Varindabun Synthetic Pwvt. LYd, 5 shares. This is apparent from the Annual
Retum for the financial year ending on 31.03.2005, in respact of which, the
Annual General Meeting (AGM) was held on 30.09.2005. As per this
Retum Annexure P-4, Shri S.K.Khemka was also hoiding 820 preferential
shares of 100/~ sach and his wife Uma Dewvi 430 such preferential shares.
The aforasald increase of share capital is stated to be a ploy of R-2 with

CF Mo.5 (MDY of 2017
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pendency of company Appeal No.16 of 2005, R-2 had submitted that Shri
S.K.Khemka transferred his shares in favour of R-2 in the year 1985, but
in the balance sheet for the year ending 31.03.2005, S K. Khemka was still
holding 1,10,325 shares. Reply in the form of affidavit of R-2 in CP No.43

of 2005 i3 Annexure P-5.

9, From the facts stated in the affidavit of R-2 in reply to CP
No.43 of 2005, the version propounded by the respondent even in 2005
was that Shri 5.K.Khemka tendered his resignation on 13.02.1995 on
account of his iliness and transferred his entire equity shares in favour of
R-2, It was further stated in this affidavit that the promaoters’ unsecured
deposit of ¥1.08 crares was converted into equity shares as per directions

of BIFR.

10. The other ground of opprassion and mis-management is that
R-3 a sarvant of Khemka family was lllegally appointad as Director with
effect from the year 1994 by an ante dated Form 32, which was uploaded
in the year 2006, To further strengthen this allegation, it was stated that
in the schema of revival of -1 company, filed before the Hor'ble Migh
Caurt, name of R-3 as a Director of R-3 company did not figure. Copy of
Farm 32 is at Annexure P-8. Learned counsel for the applicant referred to
the columns of this form F-8, which contains the declaration statedly
signed by Late Shrl S.K.Khemka. It refars to the resolution of the Board of

CP Ma.§ [ND) af 2012
RT e 8f{Chd 12016




thereafter R-1 company went into liquidation and, thersfore, effect of
transfer could not be made in the record of company. R-2 is said to have
arranged financial resources and contributed substantial amount of
250,00,000/- for revival of the company. R-2 has also relied upon the order
dated 19.02.1993 passed by BIFR {Annexure R-2), in which, it was
observed that the capital base of the company Is very low and Bankers will
not be willing to extend the additlonal working capital finance dus ta the
sald reasons. It was further recorded that the Banks were insisting that
the equity base of R-1 company should be improvaed, In view of the
aforesaid observations that a decision to increase the authorized capital

and thereafter allolmsant of additional shares was made.

13. Subsequent to R-1 company coming inte liguidation before
the Hon'ble High Court of Punjab and Haryana in CP No,'i14 of 1996,
R-2 took care of the liguidation affairs in the capacity of its ex-
management, It was only due o the efforts of R-2 that the debts of R-1
company stood discharged and it was revived. The petitioner was
nowhere In the picture, while the company was in financial urbulence and
facing liquidation proceedings. Even Rakesh ¥hemka brother of R-2
raised a clalm over R-1 company in CP No.43 of 2005 in which settlement
was reached during pendency of Company Appeal before the High Court.
it was stated that in fact sharehoiding of Rakesh Khemka had already been
transferred in favour of R-2. Shri S . K.Khamka was aware of the petition

P Na.5 [ND) of 2012
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family membaers in the house belonging to Shri S.K.Kheimka and also a
criminat compiaint filed by Rakesh Khemka against R-2, but there is no
need to discuss those facis as those do not have much bearing in the
ingtant petition. 1t 1s, however, stated that the other family members of
R-2, namaly his brothars Neel Mani Khemka and Rakesh Khemka have
also sworn in affidavits in February, 2013 in favour of R-2. Copies of these
affidavits are Annexure 9 (Coliy} attached with tha reply. The petitioner is
stated to have relied upon fabricated documents of transfar of preferential
shares of her father and mather and the Form in respact of Uma Devi
mother is not aven signed by her. The original share certificates are,
however, in passession of R-2, It is further averred that the petitioner in

fact never applied for transfer of the preferential shares of R-1 company in

her name.

15. With regard to the appointment of R-3 as a Director, it is
avarred that Late Shri S.K.Khemka himself appointed R-3 as the Direcior
of R-1 company. It is also denied that the petiticner holds mare than 10%
of the total membership of R-1 company in order to qualify herself within
the requirement of Section 399 of the Companies Act, 1958 for
maintainabllity of the company petition under Sections 397 and 398 of the

Act.

CP Noud (ND}of 2012
RT No.BAChdN2D16
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petition. It is averred that the respondent admits having not filed with the
Registrar of Companies, Annuai documents subsequent to the year 2006
till the filing of the petition in the year 2012. The respondent in fact has
stated In the reply that he would file the same with Registrar of Companies
in due course of time after gaiting the offence compoundad for not filing
the documents on time. Itis denied that the patition suffers from delay and

lachas especlally in the light of the fact that the parties are the family

members.
14. The issues that arise for discusston can be summarised as
under:-

i) Whether the pelitioner is able to make out a case for

oppression and mismanagement for seeking appropriate
directions from the Tribunal?

{ii} Whether the instart petition is bamed on the ground of delay
and laches? and

(i} Whather the petiticner holds requisite percentage of
sharehelding in B-1 company required by Section 399 of
the Act and thus has lacus-standi to file the instant petition?

20. We have haard learnad counsel for the parties and perused

tha records with thair able zassistance and also the written submissions

filed by them.
21. On issue No.1, it is alleged by the petitioner that in order to

usurp the assets of R-1 company, R-2 increased the authorzed share

CF M5 (NOof 2012
RT Mo B{Chd 2018
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Hon'ble High Court during pendency of CP Nu.85 of 2001. This
compromise i3 signed by R-2, Late Shri S.K.Khemka and Uma Devi, wife
of Late Shri S.K.Khemka. It was categorically staied in this compromise
document in paragraph 4 that R-2 has flled the petition for revival of the
company claiming himsell to be holding more than 95% shares of R-1
company. Thereforg, the petitioner cannot challenge the increasa in the
share capital of the company, for which there was a categorical plea in the
CP No.85 of 2001 filed before the Hon'ble High Court, during pendency of

which, the aforesaid comprormise was emtered.

23. R-2 has filed various original documents for establishing -
valid transfer of shares of Late Shri S K.Kherrika in his favour. He filed an
application dated 19.08.2016 for placing on record certain additional
documents, which was opposed by the petitioner on the ground that
Initially the respondent relied upon only on two documants, whereas now
mare documents cannot be permmitted, After hearing learned counsel for
the parties, the prayer of R-2 was allowed and original Memorandum of
Understanding (MOU), dated 13.02.1995, declaration of gift dated
25.03.2008, two documents of declaration dated 29.03.2006, declaration
of gift document dated 09.11.2011, affidavit of Rakesh Khamka dated
05.02.2012 and affidavit of Nea! Manl Khemika dated 04.02.2013 wera
allowed ta be taken on record subjsct to just exceptions, vide order dated

17.10.2018. The petitloner was granted time {o file counter avit to

CP Mo, 5 (DY of 2012
RT Mo BiGhd 2016
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document dated 13.02.1995 transferring his shareholding in favour of
R-2. The original docurment dated 13.02.1995, which has been filed by
R-2 along with other documents is Memarandum of Undetakings {MOU),
tn this MOU, a specific reference is made to the heating held by BiFR on
23.01.1895, in which, it was directed that the sister concerns liability would
be de-linked from SLF package and the promoters were directed to bring
in promoters’ contribution of ¥45 00,000/ in a no llan account within one
moenth. It is further meantionad in paragraph 3 of this document signed by
Late Shri S.K.Khemka and R-2 and witnessed by Uma Devi, that R-2 has
offared to take over the charge of the company in the hearing of the BIFR
as an altemative proposal stating that he can run the company and bring
the necessary funds etc. In paragraph 4 (a) of this MOU, it is further stateg
that Late Shri S.K.Khemka withdraws from the management and his
daposit of approximately 1,10,00,000/- would be convertad into equity
sharshoiding and subsequently transfarred In the name of R-2 for a total

consideration of 236,00,0004, to be paid In three instalments.

206. Leamed counsel for the petitioner vehemently contended
that there is no evidence or clrcumstance for suggesting that this amount
of 36,00,000/- was paid by B.M.Khemka to Shri $.KKhemka. This
contenticn cannot be of any help to the petitioner as Late Shri 5. K.Khemka

is aiso the signatory fo the campromise document submitted before the

CP Mo.5 (MO} of 2012
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29. Laamed counsel for the petitioner, however, contended that
theae docurnents cannst help the respondent, as there cannot be transfer
of the shares without valid consideration and the amount of consideration
was stipulated as per document of MOU dated 13.02.1985. To repel the
above contentivn, leamed counsal for the respondent referred to two
declarations of gift dated 29.03.2006 executed by Late Shri S5.K.Khemka,
but the same was opposed oh the ground that these documents were nat
raiied upon. We find that the versions of respondent in the written reply
was that the respondent is relying upon certain documents and out of the
said documents, some of those were referred to in the written statement
as Anpexure 3 and Annexure 4. The imporiant aspect is that there are
ather family mambers of Late Shri S.K.Khemka and none of them has
come to support the petitioner's version to challenge the correctness of the
version of R-2, especially the statemsent of facts reflected in the record of
ROG in the year 2006, Even all the original share certificates are produced
on record by R-2. The orginal of vreferential share certificates bear
endorsement made by Shri $.K . Khemka and his wife Uma Devi in favour
of R-2. As already observed, Uma Devi has not filed intervention during
pendency of proceedings of this case, to chaillenge the afcresaid record,
Rather, R-2 has flied the affidavils of Neel Mani Khemka and Rakesh
Khemka duly atiested by the Executive Magistrate and Notary Public

respectively admitting transfer of shares in favour of R-2.

CF He.5 (ND} of 2042
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the Court in relation to the affairs of the company. In this situation, it is
nacessary that the ailleged illegality in the conduct of majority shareholders
Is pleaded and proved with sufficient clarity and precision. If, the pleadings
andfor the evidence adduced in the proceedings remains unsatisfactory to
arrive at a definite conclusion of oppression or mismanagement, the

petition must be rejected.

33. The record relied upon by R-2 in support of his defence
varsion would reveal that R-2 made all efforts 10 revive the sick company
and further those proceedings were being pursued with the active

participation of Late Shri 8. X . KXhemka.

34. The instant petition was filed only after the death of Shri
S.K.Khemka and there cannot be any challenge on the ground of
Gppression or mismanagement on the basis of past and concluded acts.
In Palghat Exports Private Ltd. and P. Ramkumar Vs, T.V¥.Chandran
and Ors, (1994) CompCas 213 (Kerala}, Hor'ble Kerala High Court held

as under:-

"It is significant for the purpose of the case at hand thal courts have
held that past acts which have come to an end would not be taken
for the piipose of invoking the court’s jurisdiction under Section
397 of the Acl. In Chander Krishan Gupta V. Pannalal Girdhar!

Lal Pyt Lid. MANU/DE/O242/1981, the Cowrt held that stray

CP No.5 {ND} of 2012
RT Mo G{Chi 201G
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36. Learned counsel for R-2 relied upen tha recent judgmeant of
the Principal Bench of National Company Law Tribunzl {New Delhi) in
Praveen Shankaralayam Vs. M/s Elan Professional Appllances Pvt.
Ltd. & Ors, CP No.04 (NDY2016, decided on 20.10.2016. The facts of

the safd case were narrated as under;

“16. A pesrusal of various averments made In para 6 under
the caption ‘Facts of the Case’ would raveal that the cause
of action to the petitioner had arisen in the year 2008, 2010
ar 2011, The present patifion was fled first in Qclober, 2015
and then re-filed on 07.09.2016. According to the averments
made in para 6.2, the pelitioner was appointed as one of the
first directors of Respondent No.1 company on 19.05.2009
along with Respondents No.2 & 3. His share capital in the
Respondert company was 33 per cenf. On 2 laler date,
Respondent No.4 was appointed as direclor of the company
on 30.07.2009 against the wishes of the pefitioner. He did
not ever express willingness freely and withilly to appoint
Respondent No.4 as the direclor. Therefore, the pelitioner

has prayed that appointment of Respondent No.4 as director

Mﬂ” on 30.07.2009 be declared ilfagal.

CP Ho.5 (NLH of 2017
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oppression and mismanagemen! without disclosing any
other substantive addifional facts. In para 6.14, general
allsgations of siphoning/misappropriafion of funds have
hean levelfed and there is no defaif of any such facts. These
are bald averments withoul any supporting facts. There are

further affegations of non-payment of dividend.

3T The Hon'ble Principal Bench observed that for action like the
one complained of by the patitioner, the period of limitation provided by the
Limitation Act is three years. The petitioner acquired knowledge of all the
facts as per his own showing by his reply sent to the Assistant Registrar
of Companies on 23.02.2011. It was further observed that it would be
profitable to refer to the facts disclosed in various paragraphs. It has been
stated in para 2 that his shareholding was reduced fram 33% to 1.91%.
The aforesaid general assertion has been explained in para 6.5 of the
petition. According to para 6.5, the allotment of shares by increasing the
share capltal was made on 06.10.2009, 19.09.2000, 22.01.2010 and
03.02.2012. The allegation is that the allotment of shares was made
without his knowledge which he obviously acquired on 23.02.2011 and
even that later increasa has come to his knowledge. The allegation that
the petitioner was not aware of the Board meetings held in 20089, 2010 or
2011 would pale Into insignificanca because on his own showing, the

petitioner had the knowledge in 2011. The petitioner alse had the

CF Neus (MDY of 2012
RT Mo 6{Chd y 2018
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Vs, M/s Dethi Warehousing Pvt. Ltd. & Ors, CP No.41 {NDYW2016,
decided on 22.12.2016. The petition was filed on 04.03.20186. in the said
case, resolution passed by the EOGM increasing the authorlzed/paid up
capital in the year 2006, 2007, 2008 and 2011 was sought to be challanged
along with the allotment made of those sharas in the year 2008 and 2011.
It was held by the Hon'ble Principal Bench that such beiated challenge
cannot be gone into as third party rights have comea into existance, It was
further held by Hon'ble Principal Bench that there is no rule of law that a
void order can be challengad at any time without requirement or complying

with the principles covering dalay and laches and thus can be ignored.

41, lLeamad counsel for petitioner, however, relied upon
Girdharilal Nathubhai Dalal V¥s. K.C. Agro (P.) Lid. and Others, 2015
{128) CorlLA 395, 2 judgment of the Mumbai Bench of the Company Law
Board in CF No.121 of 2013, decided on 29.04.2015 for contending that
an act of oppression is & continuous wrong until it is brought fo end by
passing an appropriate order. It was found that the acts complained of
amounting to oppression have continuing effect, so the gquestion of
limitation does not aflse. This judgment cannot be helpful to the petitioner
in view of the latest principle of law as discussed above. The acts
complained of in the instant petition are very old and those were reflected
in the Annual Returns filed in the year 2008, but the instant petition has

baen filed after mora than 5 12 years. There is thus a huge delay and the

GF No.5 (ND) of 2012
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Annual Returns or if the transfer statedly made in the year 1995 was not
reported to the Registrar of Companias tili the year 2008, that will not
provide any support to the petitioner's claim. As already observed, the
petitioner ¢laims to hava inherited the estate of her father who himself did

nat challenge the transfer of his sharehoiding in the name of R-2.

44, In view of the aforesaid discussion, the challenge w the
appolntment of R-3 as a Director on the basis of a document filed with
the Registrar of Companies under the signatures of Latae Shrl
5.K.Khemka is a matter, which cannot be questioned by the petitioner.
In case, the petitioner still has the right over the preferential shares, she

may have a remedy before the Civil Court, but not in the summary

proceedings before the Tribunal.

45, We thus, find no merits in the Instant petition. Therefare, the

petition stands dismissed. The pending miscellaneous applications, if

] any, shall also stand disposed of.
i
4
j R P RS
{Justice R.P Magrath)
Member {Judicial}
i {Deah )
! Member {Technical)
i
| March ¥ 2017

.| Ashraar
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