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ORDER

This is a company Execution Apprication registered as 92(c-1)/2014 fired on
3ls May 2c14 under section 634-4 of the Companies Act 1956 for enforcement of
order dated 25th March 2004 passed by company Law Board in cp No.65/2001.
The following reliefs have been sought in the aforesaid Application.

Petitioner

Respondents

thereby
'(a) Give directions to the Respondents to file an affidavit and

disclose all the assets of the Respondent No.1 company.

(b) Appoint an independent valuer for fixing the valuation of shares so that
the shares of each other could be purchased or sold as Der the
orders passed by this Hon'ble Board on 25th March 2004;
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(c) Direct the Respondents not to issue any further fresh equity shares of
the Respondent No.1 Company, without the permission of this
Hon'ble Board and during the pendency of the present application.

(d) Pass ex-parte ad interim orders in terms of prayer@ made above;

(e) Pass such other or further(s) to which the petitioners are arso entifled
to.'

2. Precisely, the admitted fact remains that the petitioners( Gupta group) had
filed cP No. 65/200r under section 397 and 398 of the companies act 1956 before
the Company Law Board alleging oppression and mismanagement on the part of the
Respondent (Garg group) . In the aforesaid cp 651200r, three acts of oppression
and mismanagement were highlighted which are as under:-

(a) Illegal allotment of 9507 equity shares .

(b) Appointment of Mr Parmanand, brother of Mr Guru chaian Dass Garg
as the Additional Director with effect from 20th October 1994,
return in respect of which was also filed with the Reqistrar of
Companies on 20rn August,1998.

O Removal of Mr Girdhar Gopal Gupta and Mr Ram Narain Gupta as

. Directors from the company on 16th september, 1998 without notice of
any Board Meeting.

3' The company Law Board fina[y decided the company petition No. 65 of 2001
vide order dated 25th March 2004.

4' In reference to prayer(a) regarding issuance of alotment of shares, the
company Law Board herd that allotment of 5564 shares to the Garg Group were
illegal and accordingly allotment of 5564 shares were set aside. In so far as
allotment of remaining 3943 shares is concerned, benefit of doubt was given to the
Garg Group on the ground that this allotment was within the knowledqe of the .

Petitioner i.e. Gupta Group.

5' In respect of other two prayers, the petition was decided in favour of Gupta
Group and it was held that the appointment of Mr parmanand as Additional Director
was invalid. similarly removal of Mr Girdhar Gopal Gupta and Mr Ram Narain Gupta
as Directors was also held to be illeoal.

6. The aforesaid order dated
of 2001 was agitated before the
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before the Hon'bre Supreme court but was not interfered with by the superror
Courts.

7. rt is, therefore seen that the order of company Law Board dated 25th March
2004 passed in Cp 65/2001 has clearly attained finality.

B. The operatve portion of the order dated 25s March 2004 which has srnce
attained finality envisages as follows:_

"Either party being equal partners is given liberty to buy or serl the shares of
each other. Either party can approach this bench for fixing varuation of the snares
on the base line of 1995 when company was crosed after gexing evaruation from the
independent valuer and sell the shares,,.

9. The petitioner in the present execution apprication No. 92lc-1l2014 have
requested for execution/implementation of order dated 25h March 2004 passed by
the erstwhire company Law Board in cp 65/2001 with the main prayer in getting
the value of shares evaluated from the independent valuer so that the share of each
other could be sord or purchased by the parties in the right of the order dated 256
March 2004 which has attained finality.

10' The first objection raised by the Respondent is that the execution petition in
question is liable to be dismissed on the ground of limitation because the same has
not been filed within three years from the impugned order dated 25th March 2004.
In this regard, it is seen that the impugned order of company Law Board dated
25rn March 2004 was chailenged before the Hon,bre Derhi High court and
subsequenfly before the Hon'bre supreme court by way of speciar Leave petition.
The slp was finaily decided by the Hon'bre supreme court on 2nd Feb 2009. It is
arso the case of the petitioner that during the pendency of speciar Leave petition,
the Registrar of companies Derhi had struck off the Respondent-I company M/s Aar
Gee Board Miils pw Ltd as defunct. The Registar of companies in its notification
No. Roc/Delhi/560(5)/sM/260 dated 31st May 2oo7 has notified that under suo
section 5 of Section 560 of the companies Act 1956, Respondent-l company M/s Aar
Gee Board MiIs pvt Ltd inter aria has been struck off from the Register of Regrsrrar
of companies Derhi & Haryana w.e.f. 3l't May 2007 and is dissorved. Accordingry, itis contended that the Execution Apprication courd not have been fired as the
company was struck off from the Register of the companies. Subsequenfly in a
petition fired by Respondent before the Hon'ble High court of Derhi , the name of
lY/s Aar Gee Boards Mills pvt Ltd. was restored by the Hon,ble High court of Derhi on
23rd september 2013. It is contended that the present Execution apprication was

d>--D"d on 31't May 2014 after the name of the company was restored by High court.
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The Respondents have shown sufficient and adequate grounds for filing the
present Execution application on 31't May 2Ot4 and in the facts and circumstances
aforesaid the objection on the ground of limitation is not tenable.

11. The Respondents have also taken technical objection alleging that the
impugned order dated 25th March 2004 of Company Law Board is not a executable
order. However, on perusal of the operative part of the order, it appears that not
only it has attained finality but also the same is clearly executable. The
Respondents have also alleged that all the persons of the Gupta Group have not
filed the present application and on that account the application is liable to be
dismissed. In this respect the Petitioners have affirmed that Shri Girdhar Gopal
Gupta has been duly authorised by the entire 'Gupta group'to file the present
Execution application . It has been contended that the special Power of Attorney
dated 31s October 2014 given by the entire 'Gupta Group' has been annexed
collectively marked as annexure 'A"(copy) to the Rejoinder of the Petitioner dated
15th November 2014. In that view of the assetion of the Petitioners, this objection
is also liable to be rejected.

t2. An other Objection raised on behalf of the respondent is that.a proviso has
been added to section 6344 which provides that the provisions of section 6344
were not to apply on or after the commencement of the Companies(Second
Amendment) Act 2002. According to Section 6344 the order passed by the
Company Law Board could be enforced by the Company Law Board (Now
Tribunal)in the same manner as if it were a decree made by a Court in a suit. It has
thus been argued that the amendments stand notified and therefore the power to
enforce the order of Company Law Board is no longer available. In that regard
learned counsel has placed reliance on a judgement of the Hon'ble Supreme Couft
rendered in the case of Md. Moiuudin v. Most Haliman Nisa & Ors AIR 2014(2) SCW
6372 in which it has been observed that

" there is no such procedure prescribed to execute order of CLB particulafly
after proviso is added to Section 6344 of the Companies Act 1956 vide
Companies(Second Amendment) Act, 2002 ".

13. Per Contra Learned Counsel for the Petitioner submitted that the matter .

before case in question was a contempt matter and the aforesaid observation was
made not on merit and without any reason/discussion and therefore cannot be
deemed to be a law declared to have a binding effect as is contemplated by Article
141. In support of this contention he has placed reliance on the judgement of the
supreme court in case of state of u.p. v synthetics and Chemicals Ltd reported
in (1991) 4 sCC139.
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L4. Learned counsel for the Petitioner then placed reliance on the observations
made in Deepak Lohia v Kamrup Deveropers p Ltd & others in (2010)157 comp
cas 82 wherein Gauhati High court vide order dated 3lsl2oLo has observeo as
follows:-

" section 634A of the Act provides how an order passed by the company Law
Board is to be enforced. It provides that any order made by the company taw
Board may be enforced by that board in the same manner as if it were a aecree
made by a court in a suit pending therein . - - The proviso to the said provision
stipulates that the said provision sha// not be applied on or after cominencement of
the companies (second Amendment) Act 2002, which has admittedty not been
enforced till date.,,

15. Learned counser for the respondents has not been abre to show that the
companies(second Amendment) Act 2002, has ever been enforced renderrng
section 634 A of the Act inapplicable and unavailable to the petitioner. In view
thereof we reject the aforesaid objection.

16. Learned Counsel for the Respondents further relied upon a press note
No.2/2003 dated 4th April 2003 which interalia states that:-

" For the sake of clarity. It is stated that the Notification bringing into effect
section 6 of the Companies (second Amendment) Act 2002(11 of 2003) will onty set
in motion all preliminary steps requhed for establishment of National company Law
Tribunal. upon establishment of the same a separate Notification regarding
constitution of NCLT wi// be issued. Ti// such time jurisdiction of Company Law Eoard
will continue to remain unchanged',.

17. The Legislative intent was clearly to confer the execution power of erstwhile
company Law Board upon the Tribunal constituted under the Act. It is also
pertinent to note that the order dated 25th March 2004 of company Law Board has
been affirmed by Single Bench and Division Bench of Delhi High court and arso by
the Hon'ble supreme court of India. Implementation of the order dated 2513/2004
is in the interest of the company in getting value of shares evaluated from the
independent valuer so that the share of each other could be sold or purchased by
the pafties. This may remove the prevalent deadrock in the management ano may
get rid of the dormant position of the Company.

18' In view of the above and in the interest of justice, we do not see any reason
to decline implementation of the order of company Law Board dated 25s March
2004. which has since attained finalitv.
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19 The operating portion of the order dated 25th March 2004 is reproduced
below:-

" Either party being equal partners is given liberty to buy or sell the shares of
each pafty. Either party can approach this bench for fixing valuation of the share
on the base line of 1995 when company was closed after getting evaluation from the
independent valuer and sell the shares".

20. In compliance of the above order, at the first instance, this bench is to fix
value of the shares on base line of 1995 after getting evaluation from independent
vatuer,

20. Accordingly we appoint M/s Ashwani Jain & Associates, 103 Partap Bhavan,
Bahadur Shah Zafar Marg, New Delhi-110002 as independent valuer. The valuer will
fix his fees in consultation with.the parties which will be paid by the parties in equal
proportion. The parties shall assist the valuer in providing document and
information as required by the valuer. The valuer shall expedite the determination
of valuation of shares of Respondent No. 1 Company and may submit his report by
the next date of hearing . List on

nn(l^"^^"
(cHrEF JUSTTCE M.M. KUMAR)

(A.K. Arora)

29.08.2016

PRESIDENT

(S.K. MOHAPATM)


